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PRINCIPAL MATTERS. 


ACTIONS. 

By the law of Mississippi, the assignee of a chose in action may institute a 
suit in his own name. When therefore an executor, having proved the 
will of his testator, in Kentucky, had assigned a promissory note due to 
the estate by a citizen of Mississippi; the suit was well brought by the 
assignee, without any probate of the will in that state. Harper vs. 
Butler, 239. 


ADMINISTRATORS. 

1. Where administrators, acting under the provisions of an act of assembly of 

the state of Ohio, were ordered by the court, vested by the law with the 

power to grant such order, to sell real estate, and before the sale was 

made the law was repealed, the powers of the administrators to sell 

terminated with the repeal of the law. The Bank of Hamilton vs. 
Dudley’s Heirs. 523. 

2. The lands of an intestate descend not to the administrator, but to the heir ; 
they vest in him, liable to the debts of his ancestor, and subject to be 
sold for those debts. The administrator has no estate in the land, but 
a power to sell under the authority of the court of common pleas. This 
is not an independent power, to be exercised at discretion, when the 

F exigency in his opinion may require it; but it is conferred by the court, 
in a state of things prescribed by the law. The order of the court is a 
pre-requisite, indispensable to the very existence of the power ; and if 
| the law which authorises the court to make the order, be repealed, the 
power to sell can never come into existence. The repeal of such a law 
divests no vested estate, but it is the exercise of a legislative power, 
which every legislature possesses. The mode of subjecting the pro- 
perty of a debtor to the demands of a creditor, must always depend on 
the wisdom of the legislature. Jbid. 528. 
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AMENDMENT. : BIL 

1. The declaration purported to count upon sixty-eight bills of the bank of 

the commonwealth of Kentucky, and it appeared that one of the bills 

had been omitted to be described, so that the declaration made out a 

less sum than the writ claimed or the judgment gave. The defendants 

in error, plaintiffs below, moved for leave to cure the defect by entering 

a remittitur of the amount of the bill so omitted and damages pro tanto. 

This Court thinks itself authoriged. to make a precedent in furtherance of 

justice, whereby a more convenient practice may be introduced, and to 

allow the party to enter his remittitur; but on payment of the costs of 

the writ, if error is prosecuted no further after such amendment made. 
Bank of Kentucky vs. Ashley et al... 329. 


ASSUMPSIT. 

1. The act incerporating the bank of the commonwealth of Kentucky B 
contains a provision by which it is enacted, that the bank shall receive 
money on deposit without being required to give an obligation under 
seal to re-pay it.. This enactment mustbe construed with regard to the 
practice of banking, and the general understanding of mankind; and 
must create a liability to the depositor by the simple act of depositing, 
that is, an assumpsit in law, implied from an act in pais. The Bank 
of the Commonwealth of Kentucky vs. Wister et al. 324. 

2. Upon the deposit being made in the bank of the commonwealth of Ken- 
tucky, the cashier gave under his hand a certificate that there had been 
deposited to the credit of the plaintifis below, $7730.81, which is 
subject to their order on presentation of this certificate. The deposit 
was made in the notes of the bank, and when the same were deposited, 
and when demand of payment was made, the notes were passing at one 
half their nominal value. When the certificate was presented to the 
bank, the cashier offered to pay the amount in the notes of the bank, 
but they refused to receive payment in any thing but gold or silver. 
The language of the certificate is expressive of a general not a specific 
deposit, and the act of incorporation is express, that the bank shall pay 
and redeem their bills in gold or silver. The transaction then was equi- 
valent to receiving and depositing the gold or silver; if the bank did 
not so understand it they might have refused to receive it; and the 
plaintiffs would certainly have recovered the gold and silver, to the 
amount upon the face of the bills. Jbid. 325. 

3. The bank having offered to pay the amount of the certificate in their bills, 
they put their own construction on the same, and they cannot after- 
wards say that the plaintiffs below should have accompanied the cer- 
tificate with acheck. Ibid. 326. 


ad 


BANK OF THE UNITED STATES. 

The charter of the bank of the United States forbids the taking of a greater 
rate of interest than six per centum, but it does not declare a contract 
on which a greater interest has been taken or reserved, to be void. Such 
a contract is void upon general principles. Courts of justice are insti- 
tuted to carry into effect the laws of a country, and they cannot become 
auxiliary to the violation of those laws. There can be no civil right where 

there can be no legal remedy; and there can be no legal remedy for 
tat peice is itself illegal. Bank of the United States vs. Owens. 538. 
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BILL OF EXCEPTIONS. 


The record contains, embodied in the bill of exceptions, the whole of the 
testimony and evidence offered at the trial of the cause by each party 
in support of the issue. It is very volumingus, and as no exception was 
taken to its competency or sufficiency, either generally or ‘for any par- 
ticular purpose, it is not properly before this Court for consideration, 
and forms an expensive and unnecessary burthen upon the record. This 
Court has had occasion, in many cases, to express its regret on account 
of irregular proceedings of this nature. There was not the slightest 
necessity of putting any portion of the evidence in this case upon the 
record ; since the opinion of the court, delivered to the jury, presented 
a general principle of law ; and the application of the evidence to it was 
left to the jury. Pennock et al. vs. Dialogue. 15. : 


BILLS OF EXCHANGE. 

1. Promissory notes. 

2. Bills of exchange, payable at a given time after date, need not be pre- 
sented for acceptance at all; and payment may at once be demahded at 
their maturity. Townsley vs. Sumrall. 178. 

3. It is admitted, that in respect to foreign bills of exchange, the notarial 
certificate of protest is, of itself, sufficient proof of the dishonour of a 
bill, without any auxiliary evidence. Ibid. 179. 

4. It is not disputed, that by the general custom of merchants in the United 
States, bills of exchange drawn in one state on another state, are, if 
dishonoured, protested by a notary; and the prodaction Of such protest 
is the customary document of dishonour. Jbid. 180. 

5. If a person undertake to accept a bill, in consideration that ‘another will 
purchase one already drawn, or to be thereafter drawn, and, as an in- 
ducement to the purchaser to take it; and the bill is purchased upon 
the credit of such promise for a sufficient consideration; such promise 
to accept is binding upon the party. It is an original promise to the 
purchaser, not merely a promise for the debt of another; and having a 
sufficient consideration to support it, in reason and justice as well as in 
law, it ought to bind him. Jbid. 181. 

6. It can make no difference in law, whether the debt for which a bill of 
exceptions is taken is a pre-existing debt, or money then paid for the 
bill. In each case there is a substantial credit given by the party to the 
drawer upon the bill, and the party parts with his present rights at the 
instance of the promissee, whose promise is substantially a new and 
independent one, and not a mere guarantee of the existing promise of 
the drawer. Under such circumstances, there is no substantial distine- 
tion, whether the bill be then in existence, or be drawn afterwards. In 
each case, the object of the promise is to induce the party to take the 
bill upon the credit of the promise. Jbid. 182. 

7. If the holder of a bill of exchange, at the time of taking the bill, knew 
that the drawee had not funds in his hands belonging to the drawer, 
and took the bill on the promise of the drawee to accept it, expecting 
to receive funds from the drawer; the promise of the drawee to accept 
the bill, constitutes a valid contract between the parties, notwithstand- 
ing the failure of the drawer to place funds in his hands. The acceptance 
of the drawee of a bill, binds him, although it is known to the holder, that 
he has no funds in his hands. It is sufficient that the holder trusts to such 

acceptance. Jbid. 183. 
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8. It is well settled, that if a bill of exchange be drawn by one partner in the 

name of the firm, or if a bill drawn on the firm by their usual name and 

. style, be accepted by one of the partners, all the partnership are bound. 
It results necessarily from the nature of the association, and the objects 
for which it is constituted, that each partner should possess the power to 
bind the whole, when acting in the name by which the partnership is 
known; although the consent of the other partners, to the particular 
contract should not be obtained, or should be withheld. Le Roy vs. 
Johnson. 197. 

9. Where a bill of exchange was drawn by A., after the dissolution of his 
partnership with B., and the proceeds of the bill went to pay, and did 
pay, the partnership debts ofA. & B., which A. on the dissolution of 
the firm had assumed to pay; the holder of the bill after its dishonour 
can have no claim on B. in consequence of the particular appropriation 
of the proceeds of the bill. Jbid. 199. 


CARRIERS. 


1. The law regulating the responsibility of common carriers, does not apply 
to the case of carrying intelligent beings, such as negroes. The carrier 
has not, and cannot have over them the same absolute control that he 
has over inanimate matter. In the nature of things, and in their char- 
acter, they resemble passengers, and not packages of goods. - It would 
seem reasonable therefore, that the responsibility of the carrier should 
be measured by the law which is applicable to passengers, rather than 
by that which is applicable to the carriage of common goods. Boyce 
vs. Anderson. 155. 

2. The law applicable to common carriers is one of great rigour. Though 
to the extent to which it has been carried, and in the cases to which it 
has been applied, its necessity and its policy are admitted ; yet it ought 
not to be carried further or applied to new cases. It has not been ap- 
plied to living men, and it ought nottobe. Jbid. 155. 

3. The ancient rule of the law of carriers, that the carrier is liable only for 
ordinary neglect, does not apply to the conveyance of slaves. Ibid. 
156. 


CHANCERY, AND CHANCERY: PRACTICE. 
1. As the plaintiffs in the circuit court claimed under a conveyance made 
in pursuance of a decree of a court of competent jurisdiction, the bill 
ought not to have been dismissed for want of parties. The circuit court 


ought to have given leave to make new parties, and on their failing to { 
bring the proper parties before the court, the dismission should have 
been without prejudice. Hunt vs. Wickliffe. 215. 1 


2. The Court has decided that a suit could be maintained in equity, by the 
holder of an indorsed note, against a remote indorser ; and upon grounds 
perfectly familiar to courts exercising equity jurisdiction. The Bank 
of the United States vs. Weisiger, 331. 

3. It has been decided in Kentucky, that a suit at law could not be main- 
tained in that state by the indorsee, against a remote indorser. The 
conclusion then results from our decisions, that he must be let into 
equity; for an indorsement is certainly no release to the previous in- 

dorsers ; and the ultimate assignee alone is entitled to the benefit of their 
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CHANCERY, AND CHANCERY PRACTICE. 


liability. And this we understand to be consistent with the received 
opinions and practice in Kentucky. Jbid. 348. 


A. The testatrix directed that the interest of certain funds should be applied 


“to the proper education” of ‘certain persons, her nephews, “ so that ~ 
they may be severally fitted and accomplished in some useful trade;”’ 
and gave to each of them ‘ who should live to finish his education or 
reach the age of twenty-one years of age, one hundred pounds to set 
him up in his trade.” She also gave the whole of her estates of every 
description, to be equally divided among certain persons, who should be 
living when the interest applicable to the education of her nephew% 
should cease to be required, they being some of the persons among 
whom the same was to be divided ; and she directed that so long as any 
one of the three nephews who should live, had not finished his educa- 
tion, or arrived at the age of twenty-one years, the division of the pro- 
perty so devised and given, should be deferred, and no longer. 


A bill was filed, by one of the nephews of the testatrix, charging that 


the executors had not paid the several sums of monéy bequeathed 
to him, and praying that they may be decreed to pay the same. 
No other persons were made parties to the proceeding but the exe- 
cutors; and after a report of the master, the cause came on to a 
hearing, and the circuit court dismissed the bill for want of proper par- 
ties. The defendants at the argument insisted that not only the two 
nephews, whose education was provided for by the testatrix, should 
have been made parties, but also all the residuary legatees. So far as 
the bill sought to obtain such a portion of the fund as was by a fair 
construction of the will applicable to the education of the nephews 
of the testatrix, they alone were required to be parties; and the Court 
reversed the decree of the circuit court which dismissed the bill; for the 
purpose of enabling the complainant to make the other two nephews of 
the testatrix parties. 


The Court did not consider it necessary to make the residuary legatees 


parties; in a proceeding the sole object of which was to asceitain and 
distribute among the nephews of the testatrix, the amount to which they 
were entitled, for the expenses of education. The residuary legatees 
have undoubtedly an interest in reducing every demand on the estate. 
Whatever remains, sinks into the residuum; and that residuum is dimi- 
nished as well by the claims of creditors and specific legatees, as by this. 
In all such cases the executors represent the residuary legatees, and 
guard their interests. It is a part of that duty which requires them to 
protect the interests of the estate. In such suits, the residuary legatees 
are never made parties. To require it would be an intolerable burden 
on those who have claims on an estate in the hands of executors. Dan- 
dridge vs. Washington’s Executors. 377. 


5. Where a bill was filed against the stockholders of a voluntary association, 











for the purposes of banking; and the process was returned ‘“ served” 
upon some of the parties named in the bill, and as to others, who were 
nof within the reach of the process, “ not found;” the Court stated, 
that it was not meant to say, that in cases of this nature it is necessary 
to bring all the stockholders before the Court, before any decree can be 
made. It is well known, that there are cases in which a court of equity 
dispenses with such a proceeding, when the parties are very numerous 
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an@ unknown; and the adoption of the rule would evidently impede, if 
not defeat the purposes of justice. Mandeville et al. vs. Riggs. 487. 

6. Upon the death of some of the parties to the bill who had been served 
with process, the bill ought to have been revived against their personal 
representatives, if they could be brought before the Court ; unless some 
good reason, such as absolute insolvency, could be assigned to justify 
the decision. Jbid. 487. 

7. One of the great principles upon which courts of equity generally re- 
quire all parties, who are known and within the reach of its jurisdiction, 
to be made parties; is to prevent future litigation and to take away mul- 
tiplicity of suits. There are exceptions, it is true, to the rule, but they 
are founded upon special considerations. Jbid. 487. 

8. No instances are known where a joint liability has been asserted before 
a court of chancery, on which the decree has not been made against all 
the parties before it who did not establish some personal discharge, 
Ibid. 488. 

9. In a bill filed in the circuit court of Alexandria county, in the district of 
Columbia, against the stockholders of an association for banking pur- 
poses, the bill was dismissed as to those stockholders who were named 
in the bill, but were not served with process ; and it was held to be error. 
As non-residents, the act of congress of the 3d of May 1803 allows pro- 
ceedings to be had against them by publication in the newspapers in the 
district. Ibid. 489. 

10. The complainants in the circuit court were proved to be the regularly 
appointed committee of a voluntary society of Lutherans in actual pos- 
session of the premises, and acting by their direction to prevent a dis- 
turbance of that possession; under the circumstances of the case, there 
does not appear to be a serious objection to their right to maintain a 
suit for a perpetual injunction against the heirs of the donor, who sought 
to regain the property, and to disturb their possession. Beatty et al. 
vs. Kurtz et al. 584. 

11. The only difficulty which presents itself upon the question, whether the 
complainants in the circuit court have shown, in themselves, sufficient 
authority to maintain their suit, is, that it is not evidenced by any formal 
vote or writing. If it were necessary to decide the case on this point, 
under all the circumstances, it might be fairly presumed. But this is 
not necessary ; because this is one of those cases in which certain per- 
sons belonging to: a voluntary society, and having a common interest, 
may sue in behalf of themselves and others, having the like interests, as 
part of the same society, for purposes common to all, and beneficial to 
all. Ibid. 585. ’ 

12. There is no doubt, but that under the general prayer in a bill in chancery 
for general relief, other relief may be granted, than that which is par- 
ticularly prayed for ; but such relief must be agreeable to the case made 
by the bill. English et al. vs. Foxall. 595. 

13. A marriage settlement provided that the trustees, after the death of the 
husband, should stand possessed of a bond executed to them by the 
husband, and of the sum of $37,038 to be received by them, upon 
trust to place out the same, when it shall come into their hands, at in- 
terest, on freehold securities, or invest it, or any part of it, in the pur- 

chase of stock of the United States of North America, or bank stock 
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there, with the approbation of the wife ; and to call in ati@ repiice the 
same, and reinvest the same, and the produce thereof, from time to time, 
upon or in such securities, or stock, with the approbation of the wife. 
It is not an unreasonable interpretation to say, that the wife, who sur- 
vived the husband, was to have a controlling agency, within the limi- 
tation prescribed by the contract. She has not an arbitrary and unlimit- 
ed discretion. The investment is restricted to three objects: freehold 
securities, United States stock, or bank stock ; and the trustees are not 
authorised to make any other investment. The trustees are bound to 
make the investment in any one of the funds mentioned, which the wife 
might request or direct. Ibid. 

14. The husband by his will confirmed the marriage settlement, and he fur- 
ther declared, “‘ that if the sum of $37,038 secured to be paid to the 
trustees should at any time be found insufficient to raise and bring into 
the hands of the trustees the clear annual sum of $2,222.22, the an- 
nuity secured to be paid to his wife by the settlement, then the trustees 
of his will shall, from time to time, transfer to themselves, as trustees of 
the settlement, out of the residuum of his estate, such sum or sums of 
money as may, from time to time, be found necessary to make up any 
deficiency there may happen to be between the current amount of the 
interest and produce of the principal sum, and the amount of the an- 
nuity ; so that, in no event, less than $2,222.22 shall be raised annually 
for his wife, or for her benefit in the United States.” The personal 
estate of the husband, exclusive of the sum placed in the hands 
of the trustees of the annuity, was so invested as to produce six per 
centum per annum, and the direction of the wife to keep invested 
in six per cent. stock of the United States the. $37,038, produced a de- 
ficiency in the annuity, which she claimed to have made up from the 
residuary estate. The wife has a right to claim this deficiency to be so. 
made up. Ibid. 


CHARITABLE USES. 

A lot of ground had, in the original plan of an addition to Georgetown, been 
marked ‘for the Lutheran church ;” and by the German Lutherans of 
the place, had been used as a place of burial from the dedication, and 
who had erected a school: house on it, but no church; exercising acts 
of protection and ownership over it at some periods, by. committees ap- 
pointed by the German Lutherans, the original owner acquiescing in 
the same. This may be considered as a dedication of the lot to public 
and pious uses: and, although the German Lutherans were not incorpo- 
rated, nor were there any persons who as trustees could hold the pro- 
perty, the appropriation was also valid under the bill of rights of Mary- 
land. The bill of rights, to this extent at least, recognizes the doctrines 
of the statute of Elizabeth for charitable uses; under which, it is well 
known, that such uses would be upheld, although there was no specific 
grantee or trustee. This might at all times have been enforced as a 

. charitable and pious use, through the intervention of the government, 

-as parens patria, by its attorney general or other law officer. It was 
originally consecrated for a religious purpose. It has. become a deposi- 
tory of the dead; and it cannot now be resumed by the heirs of the 
donor. Beatty & Ritchie vs. Kurtz etal. 584. 
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COMMON LAW. C 
The common law of England is not to be taken in all respects to be that of 
America. Our ancestors brought with them its general principles, and 
claimed it as their birth right. But they brought with them dnd adopted 
only that portion which was applicable to their situation. Van Ness 

vs. Pacard. 144. 


CONDITION. , 

If a party to a contract, who is entitled to the benefit of a condition, upon 
the performance of which his responsibility is to arise, dispense with it, 
or, by any act of his own, prevent the performance ; the opposite party 
is excused from proving a strict compliance with the conditions. Thus, 
if the precedent act is to be performed at a certain time or place, anda 
strict performance of it is prevented by the absence of the party who 
has a right to claim it; the law will not permit him to set up the non- 
performance of the condition as a bar to the responsibility which his 
part of the contract had imposed upon him. Williams vs. The Bank 
of the United States. 102. 


CONSIDERATION. 
Damage to the promissee constitutes as good a consideration as benefit to 
the promissor. Townsley vs. Sumrall. 182. 


CONSTITUTION OF THE UNITED STATES. 

1. There is nothing in the constitution of the United States which forbids 
the legislature of a state to exercise fudicial functions. Satterlee vs. 
Matthewson. 413. 

2. There is no part of the constitution of the United States which applies to 
a state law which divested rights vested by law in an individual, pro- 
vided its effect be not to impair the obligation of acontract. Ibid. 413. 

3. A tax imposed by a law of any state of the United States, or under the 
authority of such a law, on stock issued for loans made to the United 
States, is unconstitutional. Weston et al. vs, The City Council of 
Charleston. 449. 

4. It is not the want of original power in an independent sovereign state to 
prohibit loans to a foreign government, which restrains the state legis- 
lature from direct opposition to those made by the United States. The 
restraint is imposed by our constitution. The American people have 
conferred the power of borrowing money on the government, and by 
making that government supreme, have shielded its action in the exer- 
cise of that power, from the action of the local governments. The 
grant of the power, and the declaration of supremacy, are a declaration 
that no such restraining or controlling power shall be exercised. bid. 
468. 


CONSTITUTIONALITY OF STATE LAWS. 

1. The act of the assembly of the state of Delaware, by which the construc- 
tion of the dam erected by the plaintiffs was authorised, shows plainly 
that this is one of those many creeks passing through a deep level marsh, 
adjoining the Delaware, up which the tide flows for some distance. 
The value of the property on its banks, must be enhanced by excluding 
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the water from the marsh, and the health of the inhabitants probably 
improved. Measures calculated to produce these objects, provided they 
do not come in collision with the powers of the general government, 
are, undoubtedly, within those which are reserved to the states. 
The measure authorised by this act, stops a navigable creek, and must 
be supposed to abridge the rights of those who have been accustomed 
to use it. But this abridgement, unless it comes in conflict with the 
constitution, or a law of the United States, is an affair between the go- 
vernment of Delaware and its citizens ; of which this Court can take no 
cognizance. Willson vs. The Black Bird Creek Marsh Company. 
251. 


2. If congress had passed any act, in execution of the power to regulate 


commerce, the object of which was, to control state legislation over 
these small navigable creeks, into which the tide ebbs and flows, and 
which abound throughout the lower country of the middle and southern 
states; the Court would feel not much difficulty in saying, that a state 
law, coming in conflict with such act, would be void. But congress has 
passed no such act. The repugnancy of the law of Delaware is placed 
entirely on its repugnancy to the law to regulate commerce with foreign 
nations, and among the several states; a power which has not been so 
exercised as to affect this question. Ibid. 252. 


3. S. and ’M. held land in Luzerne county, Pennsylvania, in common, under 


a Connecticut title. A division of the land was made between them, 
and S. became the tenant of M. of his part of the land thus set off in 
severalty, under a lease, to be terminated on a notice of one year. S. 
afterwards obtained a Pennsylvania title to the land leased to him by M. 
and on a trial in an ejectment for the land, brought by M. against S., 
the court of common pleas of Bradford county, Pennsylvania, held that 
S., having held the land as tenant of M., could not set up a title against 
his landlord. Upon a writ of error to the supreme court of Pennsylvania 
in 1825, it was held that “ the relation between landlord and tenant 
could not exist between persons holding under a Connecticut title.” 
The legislature of Pennsylvania, on the 8th of April 1826, passed an 
act declaring that “the relation of landlord and tenant should exist and 
be held as fully and effectually between Connecticut settlers and Penn- 
sylvania claimants, as between citizens of the commonwealth.” The 
case came again before the supreme court of Pennsylvania, and the 
judgment of the court of common pleas of Bradford county in favour of 
M. the landlord, was affirmed; that court having decided that the act 
of assembly of the 8th of April 1826 was a constitutional act, and did 
not impair the validity of any contract. S. brought a writ of error to 
this Court, claiming that the act of the assembly of Pennsylvania, of 
the 8th of April 1826, was unconstitutional. Held, that the act was 
constitutional. Satterlee vs. Matthewson. 380. 


4. In the case of Fletcher vs. Peck, 6 Cranch, 87, it was stated by the Chief 








Justice, that it might well be doubted whether the nature of society 
and of government do not prescribe some limits to the legislative power, 
and he asks, “‘ If any be prescribed, where are they to be found, if the 
property of an individual fairly and honestly acquired, may. be seized 
without compensation?” It is no where intimated in that opinion, that 
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a state statute which divests a vested right, is repugnant to the consti- 
tution of the United States. Ibid. 413. 

5. A tax imposed by a law of any state of the United States, or under the 
authority of such a law, on stock issued for loans made to the United 
States, is unconstitutional. Weston et al. vs. The City Council of C 
Charleston. 449. 

6. It is not the want of original power in an independent sovereign state to 
prohibit loans to a foreign government, which restrains the state legis- 
latures from direct opposition to those made by the United States. The 
restraint is imposed by our constitution. The American people have 
conferred the power of borrowing money on the government, and by 
making that government supreme, have shielded its action in the exer- 
cise of that power, from the action of the local governments. The grant 
of the power, and the declaration of supremacy, are a declaration that no 
such restraining or controlling power shall be exercised. Ibid. 468, 

7. The lands of an intestate descend not to the administrator, but to the 
heir ; they vest in him, liable to the debts of his ancestor, and subject to 
be sold for those debts. The administrator has no estate in the land, 
but a power to sell under the authority of the court of common pleas. 
This is not an independent power, to be exercised at discretion, when 
the exigency in his opinion may require it; but it is conferred by the 
court, in a state of things prescribed by the law. The ordet of the court 
is a pre-requisite, indispensable to the very existence of the power; and 
if the law which authorises the court to make the order, "De ‘repealed, 
the power to sell can never come into existence. The ‘repeal of such 
a law divests no vested estate, but it is the exercise of a legislative 
power, which every legislature possesses. The mode of subjecting the 
property of a debtor+to the demands of a creditor, must always depend 
on the wisdom of the legislature. The Bank of Hamiiton vs. Dud- 
ley’s heirs. 523. 

8. J. J. died in New Hampshire, seised of real estate in Rhode Island, 
having devised the same to his daughter, an infant. His executrix 
proved the will in New Hampshire, and obtained a license from a pro- 
bate court, in that state, to sell the real estate of the testator for the 
payment of debts. She sold the real estate in Rhode Island for that 
purpose, and conveyed the same by deed; giving a bond to procurea 
confirmation of the conveyance by the legislature of Rhode Island. 
The proceeds of the sale were appropriated to pay the debts of the in- 
testate. Held, that the act of the legislature of Rhode Island, which 
confirmed the title of the purchasers, was valid. ilkinson vs. Leland 
etal. 657. , 

9. That government can scarcely be deemed to be free, where the rights of 
property are left solely dependent on the will of the legislative body, 
without any restraint. The fundamental maxims of a free government 
seem to require ; that the rights of personal liberty and private property, 
should be held sacred. At least, no court of justice in this country 
would be justified in assuming, that the power to violate or disregard 
them, a power so repugnant to the common principles of justice and 
civil liberty, lurked under any general grant of legislative authority, or f 

ought to be implied from any general expressions of the will of the 
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people. The people ought not to be presumed to part with rights so 
vital to their security and well being, without very strong and direct 
expressions of such an intention. Ibid. 657. 


CONSTRUCTION OF STATUTES. 
1. 


Where English statutes, such for instance as the statute of frauds, and 
the statute of limitations, have been adopted into our own legislation ; 
the known and settled construction of those statutes by English courts 
of law, has been considered as silently incorporated into the acts; or 
has been received with all the weight of authority. Pennock et al. 
vs. Dialogue. 18. 


. Patents and patent rights. 
. Where the question upon the construction of the statute of a state rela- 


tive to real property, has been settled by any judicial decision in the 
state where the land lies; this Court, upon the uniform principles adopt- 
ed by-it, would recognise that decision as a part of the local law. Gard- 
ner vs. Collins. 85. 


. Descents. 
. State laws. 
. The 2d, 3d and 4th sections of the act of January 6, 1800, entitled “ an 


‘ 


act for the relief of persons imprisoned for debts,’ make provision for 
the @ischarge of persons confined under execution ; and the 5th section 
extends “the privileges and relief” of that act, to persons ‘in confine- 
Ment, against whom judgment is obtained, but no execution issued. 
Under the provisions in favour of persons charged in execution, on the 
day of arrest a notice may be served upon the person at whose suit they 
are confined, and at the end of thirty days, they may be discharged. 
By the 5th section it is enacted, “that any person imprisoned upon 
process issuing from any court of the United States, except at the suit of 
the United States, in any civil action, against whom judgment has been 
or shall be recovered, shall be entitled to the privileges and relief pro- 
vided by this act, after the expiration of thirty days from the time such 
judgment has been or shall be recovered; though the creditor should 
not within that time sue out his execution, and charge the debtor 
therewith.” It has been argued that, under this section, the de- 
fendant must remain in prison thirty days after judgment, before he 
can sue out his notice to the plaintiff; thus requiring him to remain 
sixty days in confinement, in the cases which come under this section ; 
whereas he remains but thirty days, when confined under execution. 
There can be no reason for this distinction ; and in favour of liberty, 
and with a view to consistency, the construction should be otherwise. 
If such were the true construction, the relief would not be the same as is 
extended to debtors of the other class. The day of entering judgment 
under the 5th section, is the day that corresponds to the day of arrest, 
under the previous provisions of the law: and therefore in thirty days 
after the judgment, the defendant may be discharged ; complying with 
the other requisitions of the law. The Bank of the United States vs. 
Weisiger. 349. . 


7. The act of the 30th of March 1802, having described what should be con- 


sidered as the Indian country at that time, as well as at any future time, 
when purchases of territory should be made of the Indians ; the carrying 
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CONSTRUCTION OF STATUTES. 
of spirituous liquors into a territory so purchased after March 1802, al. 
though the same should be at the time frequented and inhabited exclu- 
sively by Indians, would not be an offence within the meaning of the 
before mentioned acts of congress, so as to subject the goods of the 
trader, found in company with those liquors, to seizure and forfeiture, 
American Fur Company vs. The United States. 368. 

8. A legislative act is to be interpreted according to the intention of the 
legislatuse apparent upon its face. Every technical rule, as to the con- 
struction or force of particular terms, must yield to the clear expression 
of the paramount will of the legislature. Wilkinson vs. Leland et al. 
662. 

9. The legislative and judicial authority of New Hampshire were bounded 
by the territory of that state, and could not be rightfully exercised to 
pass estates lying in another state. The sale of real estate in Rhode 
Island, by an executrix, under a license granted by a court of probate 
of New Hampshire, was void ; and a deed executed by her of the estate 
was, proprio vigore, inoperative to pass any title of Se testator to any 
lands described therein. Ibid. 655. 

10. By the laws of Rhode Island, the probate of a will, in the proper probate 
court, is understood to be an indispensable preliminary to establish the 
right of the devisee; and then his title relates back to the death of the 
testator. Ibid. 655. + 

11. The act of the legislature of Maryland, passed in 1796, ch. 47, sec. 13, 
declares “ that all persons capable in law to make a valid will and testa- 
ment, may grant freedom to, and effect the manumission of any slave 
or slaves belonging to such person or persons, by his, her, or their last 
will and testament, and such manumission of any slave or slaves may 
be made to take effect at the death of the testator or testators, or at such 
other period as may be limited in such last will and testament; provided 
always, that no manumission by last will and testament shall be effectual 
to give freedom to any slave or slaves, if the same shall be to the pre- 
judice of creditors, nor unless the said slave or slaves shall be under the 
age of forty-five years, and able to work and gain a sufficient main- 
tenance and livelihood at the time the freedom given shall commence.” 
The time of freedom of the appellee in this case, commenced when he 
was about eleven years old. Held, that his manumission by will was 
valid.- Le Grand vs. Darnall. 664. 

12. The court of appeals of Maryland has decided that a devise of property 
real or personal by a master to his slave, entitles the slave to his freedom 
by necessary implication. This Court entertains the same opinion. 
Ibid. 670. 


CONTRACTS. 

Upon a deposit being made in the bank of the commonwealth of Kentucky, 
the cashier gave under his hand a certificate that there had been “ de- 
posited to the credit of W. P. & W., $7730,81, which is subject 
to their order on presentation of this certificate.” The deposit was 
made in,the notes of the bank, and when the same were deposited, and 
when demand of payment .was made, the notes were passing at. one half 
their nominal value. When the certificate was presented to the bank, 
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CONTRACTS. 

the cashier offered to pay the amount in the notes of the bank, but they 
refused to receive payment in any thing but gold or silver. The lan- 
guage of the certificate is expressive ofa general, not a specific deposit ; 
and the act of incorporation is express, that the bank shall pay and re- 
deem their bills in gold or silver. The transaction then was equivalent 
to receiving and depositing the gold or silver; if the bank did not so 
understand it they might have refused to receive it; and the plaintiffs 
would certainly have recovered the gold and silver, to the amount upon 
the face of the bills. The Bank of the Commonwealth of Kentucky 
vs. Weston et al. 325. 


COURTS. 


1. It is no ground of reversal, that the court below omitted to give direc- 
tions to the jury upon any points of law which might arise in the cause, 
where it was not requested by either party at the trial. It is sufficient 
that the court has given no erroneous directions. Pennock et al. vs. 
Dialogue. 16. 

2. If either party considers any point presented by the evidence omitted in 
the cliarge of the court, it is competent for such party to require an 
opinion from the court upon that point. The court cannot be presumed 
to do more, in ordinary cases, than to express its opinion upon questions, 
which the parties themselves have raised on the trial. Ibid. 16. 

3. A court cannot be required to give an instruction to the jury as to the re- 
lation, right and credibility of the testimony adduced by the parties in a 
cause. Van Wess vs. Pacard. 149. 

4, Ina controversy between two nations concerning national boundary, it is 
scarcely possible that the courts of either should refuse to abide by the 
measures adopted by its own government. There being no common 
tribunal to decide between them, each determines for itself on its own 
rights ; and if they cannot adjust their differences peaceably, the right 
remains with the strongest. The judiciary is not that department of 
the government, to which the assertion of its interests against foreign 
powers is confided ; and its duty commonly is to decide upon individual 
rights, according to those principles which the political departments of 
the nation have established. If the course of the nation has been a 
plain one, its courts would hesitate to pronounce it erroneous. Ibid. 307. 

_ 6. However individual judges might construe the treaty of St Ildefonso, it 
is the province of the Court to conform its decisions to the will of the 
legislature, if that will has been clearly expressed. Ibid. 307. 

6. After the acts of sovereign power over the territory in dispute with Spain, 
which have been exercised by the legislature and government of the Unit- 
ed States, asserting the American construction of the treaty by which the 
government claims it ; to maintain the opposite construction in its own 
courts would certainly be an anomaly in the history and practice of na- 
tions. If those departments which are entrusted with the foreign in- 
tercourse of the nation, which assert and maintain its interests against 
foreign powers, have unequivocally asserted its rights of dominion over 
a country of which it is in possession, and which it claims under a trea- 
ty; if the legislature has acted on the construction thus asserted ; it is 
not in its own courts that this construction isto be denied. Ibid. 309. 

Bg. 7. The Court refused to reverse the decree of the circuit court of the county of 
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COURTS. 

Washington, although an error had been committed in proceeding under 
mandate from this Court; as no benefit would result to the appellant 
from a reversal. Campbell’s Executors vs. Pratt. 354. 

} 8. A district court of the United States, performing the appropriate duty of 

Fn a district court, is not sitting as a circuit court, because it possesses the 

powers of a circuit court also. Southwick et al. vs. The Postmaster 
General. 442. ‘ 

9. The power of the inferior court of a state to make an order at one term as 
of another, is of a character so peculiarly local, a proceeding so neces- 
sarily dependent on the judgment of the revising tribunal, that the judg- 
ment of the same is considered authority, and this Court is disposed to 
conform to it. The Bank of Hamilton vs. Dudley’s heirs. 522. 

10. That a court of record, whose proceedings are to be proved by the record 
alone, should, at a subsequent term, determine that an order was made 
at a previous term, of which no trace could be found on its records, and 
that too, after the repeal of the law which gave authority to make such 
an order; is a proceeding of so much delicacy and danger, which is 
liable to so much abuse, that some of the Court question the existence 
of the power. Ibid. 522. 

11. The judicial department of every government is the rightful expositor of 
its laws, and emphatically of its supreme law. If in a ease depending 
before any court a legislative act shall conflict with the constitution, it 
is admitted that the court must exercise its judgment on both, and that 
the constitution must control the act. The court must determine whe- 
ther a repugnancy does, or does not exist, and in making this determi- 
nation must construe both instruments. That its construction of the 
one is authority, while its construction of the other is to be disregarded, 
is a proposition for which this Court can perceive no reason. Ibid. 
524. 

12. When the court was asked to instruct the jury upon a particular point, if 
they believed from the evidence certain facts, and there was not the 
slightest evidence from which the jury had a right to believe the exis- 
tence of any such facts, the court ought not to have given such instruc- 
tions, since they were calculated to mislead them, and raise a mere 
speculative question. Chirac vs. Reinecker. 625. 


COURTS OF THE DISTRICT OF COLUMBIA. 

It was assumed on the argument by the counsel on both sides, that the cir- 
cuit court of the county of Washington in the district of Columbia, is 
vested with the same power in relation to intestate’s estates in that 
county, that is possessed by a county court in Maryland over lands 
lying within the county. Thompson vs. Tolmie. 162. 


COURTS OF THE UNITED STATES. 

1. District courts of the United States. 

2. Admitting that the legislature of Ohio can give an occupant claimant a right 
to the value of his improvements, and authorise him to retain possession 
of the land he has improved, until he shall have received that value; 
and assuming that they may annex conditions to the change of posses- 

sion, which, so far as they are constitutional, must be respected in all 
courts; still, the legislature cannot change radically the mode of pro- 
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COURTS OF THE UNITED STATES. 
ceeding prescribed for the courts of the United States, or direct those 
courts in a trialat common law, to appoint commissioners for the deci- 
sion of questions which a court of common law must submit to a jury. 
The Bank of Hamilton vs. Dudley’s heirs. 526. 


DEBTS. 

1. It is admitted that the title of an heir by descent in the real estate of his 
ancestor, and of a devisee of an estate unconditionally devised to him, 
is upon the death of the party under whom he claims immediately de- 
volved upon him, and he acquires a vested estate. But this, though 
true in a general sense, still leaves his title encumbered with all the 
liens, which have been created by the party in his life time, or by law 
at his decease. It is not an unqualified, though it may be a vested in- 
terest, and it confers no title, except to what remains after every such 
lien is discharged. Wilkinson vs. Leland et al. 658. 

2. By the laws of RhodeAsland, as well as of all the New England states, 
the real estate of intestates stands chargeable with the payment of their 
debts upon a deficiency of assets. Ibid: 658. 


DEPOSITIONS. 


Evidence. 


DESCENTS. 


1. The statute of descents of Rhode Island, of 1822, enacts, “‘ that when any 
person having title to any real estate of inheritance shall die intestate 
as to such estate, it shall descend, and pass in equal portions to his or 
her kindred in the following course.” It then provides, “if there be 
no father, then to the mother, brother, and sister of such intestate, and 
their descendants, or such of them as there be ;” and then declares, in 
the nature of a proviso, that ‘* when the title to any estate of inherit- 
ance, as to which the person having such title shall die intestate, came 
by descent, gift, or devise from the parent or other kindred of the in- 
testate, and such intestate die without children; such estate shall go to. 
the kin next to the intestate, of the blood of the person from whom such 
estate came or descended, if any there be.” Gardner vs. Collins. 58. 

2. An estate situated in Rhode Island was devised by John Collins to his 
daughter, Mary Collins, in fee; Mary Collins intermarried with Caleb 
Gardner, and upon her death, in 1806, ‘the estate descended to her 
three children, John, George, and Mary C. Gardner. John and George 
‘Gardner died intestate and without issue, and Mary C. Gardner, as heir 
to her brothers, became seised of the whole estate, and died in 1822. 
Held, that under the provisions of the law of descents of Rhode Island, 
two-thirds of the estate of Mary C. Gardner descended to Samuel F. 
Gardner, Eliza Phillips, formerly Eliza Gardner, and Mary Clarke, for- 
merly Mary Gardner, children of Caleb Gardner by a former marriage ; 
they being brothers and sisters of the half blood of Mary C. Gardner ; 
it being admitted that the remaining one-third, which Mary C. Gardner 

. took by immediate descent from her mother, belongs to the heirs of the 
whole blood of John Collins. Ibid. 86. 

3: The phrase “‘ of the blood,” in the statute, includes the half blood. This 

is the natural meaning of the word “ blood,” standing alone, and unex- 
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DESCENTS. 


plained by any context. A half brother or sister is of the blood of the 
intestate ; for each of them has some of the blood of a common parent 
in his or her veins, A person is with the most strict propriety of lan- 
guage affirmed to be of the hlood of another, who has any, however 
small, a portion of the same blood derived from a common ancestor. In 
the common law, the word ‘“ blood”’ is used in the same sense. When- 
ever it is intended to express any qualification, the word whole or half 
blood is generally used to designate it, or the qualification is implied 
from the context, or known principles of law. Ibid. 87. 


4, A descent from a parent to a child cannot be construed to mean a descent 


through, and not from a parent. So a gift or devise from a parent, must 
be construed to.mean a gift or devise by the act of that parent, and not 
by that of some other ancestor more remote passing through the parent. 
Ibid, 90. 


5. Itis true, that ina sense an estate may be said to come by descent from 


aremote ancestor toa person upon whom it has devolved, through many 
intermediate descents. But this, if not loose language, is not that sense 
which is ordinarily annexed to the terms. When .an estate is said to 
have descended from A. to B., the natural and obvious meaning of the 
words is, that it is an immediate descent from A. to B. Jbid. 91. 


6. At the common law, a man might sometimes inherit who was of the 


whole blood of the intestate, who could not have inherited from the first 
purchaser. As in the case of a purchase of an estate by a son who dies 
without issue, and his uncle inherits the same, and dies without issue; 
the father may inherit the same from the uncle, although he could not 
inherit from his own son. Ibid. 93. 


7. By the law of descent of Maryland, a person claiming as heir must prove 


himself heir of the person last seised of the estate ; and if an intestate 
leaves a brother of the whole blood who survived him and died without 
issue, and without having ever been actually seised of the’estate, the 
estate will descend to the half blood of the person so seised. Chirac 
vs. Reinecker. 625. 

8. It is admitted that the title of an heir by descent in the real estate of his 
ancestor, and of a devisee of an estate unconditionally devised to him, 
is upon the death of the party under whom he claims immediately de- 
volved upon him, and he acquires a vested estate. But this, though 
true in a general sense, still leaves his title encumbered with all the 
liens, which have been created by the party in his life time, or by law». 
at his decease. It is not an unqualified, though it may be a vested in- 
terest, and it confers no title, except to what remains after every such 
lien is discharged. Wilkinson vs. Leland et al. 658. 

9. By the laws of Rhode Island, as well as of all the New England states, 
the real estate of intestates stands chargeable with the payment of their 
debts upon a deficiency of assets. Ibid. 658. 


DEVISE AND BEQUEST. 
1. The testatrix directed that the interest of certain funds should be applied 





‘to the proper education” of certain persons her nephews, “ so that 
they may be severally fitted and accomplished in some useful trade;” 
and gave to each of them * who should live to finish his education or 
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reach the age of twenty-one years of age, one hundred pounds to set 
him up in his trade.” She also gave the whole of her estates of every 
description, to be equally divided among certain persons, who should 
be living when the interest applicable to the education of her nephews 
should cease to be required, they being some of the pérsons among 
whom the same was to be divided ; and she directed that so long as any 
one of the three nephews who should live, had not finished his educa- 
tion, or arrived at the age of twenty-one years, the division of the pro- 
perty so devised and given, should be deferred, and no longer. 

The Court do not. think that in ascertaining the amount applicable to the 
education of the appellant, one of the learned professions may be taken 
as the standard, with as much propriety as the trade or art of a me- 
chanic. The distinction between a profession and a trade is well un- 
derstood ; and they are seldom, if ever, confounded with each other in 
ordinary language. If the testatrix had contemplated what in the 
common intercourse of society is denominated a profession ; she would 
scarcely have used a term, which is generally received as denoting a 
mechanical art. But the bequest is not confined to the expense of acquir- 
ing the trade, so as to be enabled to exercise it in the common way. The 
testatrix intended such an education as would fit her relations to hold 
a distinguished plage in that line of life in which she designed them 
to move. The sum allowed for the object ought to be liberal, such as 
would accomplish it, if the fund from-which it was to be drawn would 
permit it. Dandridge vs. Washington’s Executors.. 377. 


DISTRICT COURTS OF THE UNITED STATES. 

A district court of the United States, performing the appropriate duty of a 
district court, is not sitting as a circuit court, because it possesses the 
powers of a circuit court also. Southwick et al. vs. The Postmaster 
General. 442. 


EJECTMENT. 

Where A. was the real landlord of the premises in controversy in an eject- 
ment, and employed counsel to defend the suit, but was not a party 
defendant on the record, the record of the recovery in the ejectment, 
when offered in evidence in an action of trespass for mesne profits 
against B., is not conclusive evidence of title in the plaintiffs; but it is 
prima facie evidence thereof, and is evidence of the plaintiffs’ posses- 
sion; but B. may controvert the title of the plaintiffs. As to third per- 
sons, strangers to the suit, the record is evidence to show possession 
of the property in the plaintiffs. JZbid. 622. 


EQUITY. 
It is well settled, both in the court of Kentucky and in this Court, that a 
possession which will bar an ejectment, is also a bar in equity. Hunt 
vs. Wickliffe. 212. 


ERROR. 


The Court refused to reverse the decree of the circuit court of the county 
of Washington, although an error had been committed in proceeding 
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ERROR. 
under the mandate from this'‘Court ; as no benefit would result to the 
appellant froma reversal. Campbell’s Executors vs. Pratt. 354. 


. EVIDENCE. 

1. It is undoubtedly true, that questions respecting the admissibility of evi- 
dence, are entirely distinct from those which refer to its sufficiency or 
effect. They arise in different stages of the trial; and cannot, with 
strict propriety, be propounded at the same time. T'he Columbian In- 
surance Company vs. Lawrence. 44. 

2. Presumptions from evidence of the existence of particular facts, are in 
many cases, if notin all, mixed questions of law and fact. If the evidence 
be irrelevant to the fact insisted upon, or be such as cannot fairly war- 
rant a jury in presuming it, the court is so far from being bound to in- 
struct them that they are at liberty to presume it, that they would err 
in giving suchaninstruction. The Bank of the United States vs. Cor- 

4 coran. 133. 

3. A court cannot be required to give an instruction to the jury as to the re- 
lation, right and credibility of the testimony adduced by the parties in 
acause. Van WVess vs. Pacard. 149. 

4. In an action originally commenced against A. and B. as partners, upon an 
alleged engagement by the firm, and where A.; who was not found or 
served with process, was offered as a witness in favour of B., having 
_been released by B., the Court said; ‘ It is to be premised that the only 
ground upon which the objection can be rested is the supposed interest 
of the witness in the event of the cause; since the suit having regularly 
abated as to him by the return that he was “ no inhabitant,” he was no 
more a party to it, than he would have been had his name been alto- 
gether omitted in the declaration. As to the objection upon the score 
of interest, it is sufficient to remark, that it was manifestly hostile to the 
party in whose favour he testified, and who offered it in evidence ; since 
the plaintiffs’ recovery against the defendant, and satisfaction from him, 
would be a bar to their action against the witness; and the release of 
A. protected him against any action which A. might bring against him _* 
for contribution or otherwise.” Le Roy etal. vs. Johnson. 194, 6) 

5. Undoubtedly, the presumption is in favour of the validity of every granty ~ 
issued in the forms prescribed by law; and it is incumbent of him who © 
controverts it to support his objections. The whole burthen of proof . ae 
lies on him. But if his objections depend on facts, those facts must be i- “% 
submitted to ajury. If opposing testimony be produced, that testimony, .. * 
also, must be laid before the jury; and the court may declare thelaw . * 
upon the fact, but cannot declare it on the testimony. Patterson’s —< 
Lessee vs. Jenks. 227. 

6. Whatever an agent does or says in reference to the business in which he 
is at the time employed, and within the scope of his authority, is done 
or said by the principal; and may be proved, as well in a criminal as a 
civil case, in like manner as if the evidence applied personally to the 
principal. dmerican Fur Company vs. The United States, 364. 

7. Where two or more persons are associated together for the same illegal 
purpose, any act or declaration of one of the parties in reference to the 

common object, and forming a part of the res gesta, may be given in 

evidence against the other. Ibid. 365. 
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EVIDENCE. 


8. After the plaintiffs had proved, by a surveyor, that most of the lines and 


streets in “‘ Howard’s late addition to Baltimore town’? had.been run by 
him as the same were marked in a particular plot, upon which was the 
lot of ground for which the ejectment was brought, they gave the plot 
so authenticated in evidence. This was contained in a volume in which 
were also other plots. The defendant then offered in evidence another 
plot, in the same volume, but gave no evidence to authenticate it, 
claiming to use the same in evidence, as it was authenticated in the 
same volume in which was that exhibited by the plaintiffs. It was held, 
that the whole volume was not in evidence ; and if the defendant meant to 
use any plot in the same, it was his duty to establish it by competent 
proof of its particular authenticity. Chirac et al. vs. Reinecker. 619. 


9. Evidence to establish heirship and pedigree, had been obtained under a 


commission issued for that purpose to France, in an action of ejectment, 
in which the plaintiffs had recovered. the lots of ground for which this 
suit was instituted. In the course of that trial, a bill of exceptions was 
tendered by the plaintiffs and sealed by the court, in which the evidence 
contained in the commission was inserted. The commission and the 
testimony obtained under it were afterwards lost. In an action for 
mesne profits, brought by the plaintiffs in the ejectment, against the 
landlord of the defendant in the suit, who had employed counsel to op- 
pose the claims of the plaintiffs, but who was not a party to the suit on 
record; it was held, that the testimony, as copied into the bill of excep- 
tions, was legal and competent evidence of pedigree. Ibid. 620. 


10. It is well known, that in cases of pedigree, the rules of law have relaxed 


in respect to evidence, to an extent far beyond what has been applied 
to other cases. This relaxation is founded on principles of public con- 
venience and necessity. Ibid. 621. 


11. Where A. was the real landlard ofthe premises in controversy in an eject- 


ment, and employed counsel to defend the suit, but was not a party. 
defendant on the record, the record of the recovery in the ejectment, 
when offered in evidence in an action of trespass for mesne profits against 
B., is not conclusive evidence of title in the plaintiffs ; but is prima fa- 
cie evidence thereof, and is evidence of the plaintiffs’ possession ; but B. 
may controvert the title of the plaintiffs. As to third persons, strangers 
to the suit, the record is evidence to show possession of the property in 


‘& +e the plaintiffs. Ibid. 622. j 
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The act of the 30th of March 1802, having described what should be consi- 


dered as the Indian country at that time, as well as at any future time 
when purchases of territory should be made of the Indians ; the carrying 
of spirituous liquors into a territory so purchased after March 1802, al- 
though the same should be at the time frequented and inhabited exclu- 
sively by Indians, would not be an offence within the meaning of the 
before mentioned acts of congress, so as to subject the goods of the tra- 
der, found in company with those liquors, to seizure and forfeiture. 
American Fur Company vs. The United States. 368. ‘ 
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FRAUD AND FRAUDULENT CONVEYANCE. ; 

1. The Court set aside a conveyance which had been made to defeat the 
claims of creditors. Venable et al. vs. The Bank of the United 
States. 107. 

2. In proceedings to set aside a conveyance of real estate, made in fraud of 
the rights of creditors, it is not necessary to make a mortgagee of the 
estate a party; his rights under the mortgage not being brought into 
question. Jbid. 112. 


GEORGIA. 


1. Construction of the provisions of the treaties made by the state of Georgia 
with the Indians, relative to boundaries ; and of the acts of the legis- 
lature of that state, relative to grants of lands within its territorial limits, 
and which were not within the Indian boundary line, as defined by the 
treaties and as recognized by those acts. Patterson’s lessee vs. Jenks. 
216. 

2. If the state of Georgia have construed their treaty with the Cherokee 
Indians, by any subsequent acts manifesting an understanding of it; 
this Court would not hesitate to adopt that construction. Jbid. 230. 

3. Ifthe state of Georgia has practically settled the limits of Franklin coun- 
ty, such settlement ought to have been conclusive on the circuit court. 
Ibid. 232. 


GRANTS OF LAND. 


1. In the nature of things, we perceive no reason why the grant of the land 
in controversy, should not be good for land which it might lawfully pass; 
and void as to that part of the tract for the granting of which the office 
had not been open. It is every day’s practice to make grants for lands 
which have in part been granted to others. It has never been suggest- 
ed, that the whole grant is void, because a part of the land was not 
grantable. Patterson’s lessee vs. Jenks. 235. 

2. The principle, that a patent conveying lands lying partly within, and 
partly without the territory retained by the Indians, was void as to so 
much as lay within it, and valid for the residue, was settled by this Court 
in the case of Danforth vs. Wear, 9 Wheaton, 673. This decision was 
made on a patent depending on the statutes of North Carolina, which 
contain prohibitions at least as strong as those of Georgia. Ibid. 236. 


INDIAN COUNTRY. 


Forfeiture. 


INJUNCTION. 

If the complainants in the circuit court were proved to be the regularly ap- 
pointed committee of a voluntary society of Lutherans in actual posses- 
sion of the premises, and acting by their direction to prevent a disturb- 
ance of that possession; under the circumstances of this case, there 
does not appear to be a serious objection to their right to maintain a suit 
for a perpetual injunction against the heirs of the donor, who sought to 
regain the property, and to disturb their possession, Beatty et al. vs. 
Kurtz etal: 584. 


INSOLVENT LAW OF THE. UNITED STATES. 
1. The 2d, 3d and 4th sections of the act of January 6, 1800, entitled “ an 
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act for the relief of persons imprisoned for debts,”” make provision for 
the discharge of persons confined under execution ; and the 5th section 
extends “ the privileges and relief” of that act, to persons in confine- 
ment, against whom judgment is obtained, but no execution issued. 
Under the provisions in favour of persons charged in execution, on the 
day of arrest, a notice may be served upon the person at whose suit they 
are confined, and at the end of thirty days, they may be discharged. By 
the 5th section it is enacted, ‘ that any person imprisoned upon process 
issuing from any court of the United States, except at the suit of: the 
United States, in any civil action, against whom judgment has been or 
shall be recovered ; shall be entitled to the privileges and relief provided 
by this act, after the expiration of thirty days from the time such judg- 
ment has been or shall be ‘recovered; though the creditor should not 
within that time sue out his execution, and charge the debtor there- 
with.”” It has been argued that under this section, the defendant must 
remain in prison thirty days after judgment, before he can sue out his 
notice to the plaintiff; thus requiring him to remain sixty days in con- 
finement in the cases which come under this section, whereas he re- 
mains but thirty days when confined under execution. There can be 
no reason for this distinction ; and in favour of liberty, and with a view 
to consistency, the construction should be otherwise. If such were 
the true construction, the relief would not be the same as is extended 
to debtors of the other class. The day of entering judgment under the 
5th section, is the day that corresponds to the day of arrest, under the 
previous provisions of the law: and therefore in thirty days after the 
judgment, the defendant may be discharged; complying with the other 
requisitions of the law. Bank of the United States vs. Weisiger. 
350. 

2. Where the agent of the plaintiff. agreed in writing to dispense with the 
imprisonment required by law, to entitle the defendant to be discharged 
under the insolvent law of the United States; and the defendant who 
was in confinement was discharged without having been imprisoned 
thirty days, this was not such a proceeding as would bar the assignee 
of the note to recover against a subsequent assignor. The object of the 
imprisonment is to give the plaintiff an opportunity to ascertain the situ- 





P ation of the defendant, and if he does not require this, it may be waived 
4 without prejudice to his claims on others. Ibid. 351. 
: 3. A discharge under the insolvent laws of the United States, is confined in ‘ 
its effects altogether to the particular cause ; and even as to that, does try 


does not exempt the debtor’s present effects, or future acquisitions from 
the process of the law. Nor is his person exempt from confinement for 
the same debt,- should he be detected in a fraud upon the creditor. 





Ibid. 353. 4 
INSURABLE INTEREST. Fetes 
1. L. & P. at the time an insurance was made for them against loss by fire, age 


were entitled to one-third of the property by deed, and to two thirds as ios 
mortgagees ; but one moiety of the whole was held under an agreement 
which had not been complied with, and which purported. on its face to 
be void if not complied with; but the other contracting party had not 
declared it void, nor called for a compliance with it. L. & P. had an 
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INSURABLE INTEREST. 
insurable interest in the property. The Columbian Insurance Com- 
pany vs. Lawrence. 46. 

2. That an equitable interest may be insured is admitted; and we can per- 
ceive no reason which excludes an interest held under an executory 
contract. While the contract subsists, the person claiming under it has, 
undoubtedly, a substantial interest in the property. If it be destroyed, 
the loss, in contemplation of-law, is his. If the purchase money be 
paid, it is his in faet. If he owes the purchase money the property is 
equivalent, and is-still valuable to him. The embafrassments of his 
affairs may be such that his debts may absorb all his property; but this 
circumstance has never been considered as proving a wattof interest 

q in it. The destruction of the property is a real loss to the person in 
“possession, who claims title under an executory contract ; and the ¢on-; 
tingency, that his title may be defeated by subsequent events, does 
prevent this loss. Ibid. 46. ; ¢ 


INSURANCE. 
In all treatises on insurances, and in all the cases in which the question 
has arisen, the principle is, that a misrepresentation which is material to 
the risk, avoids the policy. Ibid. 49. 


INSURANCE AGAINST FIRE. 
1. The material inquiry is, does the offer for insurance state truly the interest 
of the assured in the property to be insured? The offer describes the 
property as belonging to Lawrence & Poindexter, and states it after- 
wards to be their stone mill. It contains no qualifying terms, which 
should lead the mind to suspect that their title was not complete and 
absolute. The title of the assured was subject to contingencies, and 
was held under contracts which had become void by the non-perform- 
ance of the same. This Court is of opinion, that a precarious title, de- 
pending for its continuance on events which might or might not hap- 
pen, is not such a title as is described in this offer for insurance; 
construing the words af that offer as they are fairly to be understood. 
Ibid. 48. 
2. The contract for insurance against fire, is one in which the underwriter 
generally aets on the representation of the assured ; and that represen- 
tation ought consequently to be fair, and to omit nothing which it is 
material to the underwriter to know. It may not be necessary that the 
person requiring insurance should state every incumbrance on his pro- 
Es perty, which it might be required of him to state if it was offered for sale ; 
” but fair dealing requires that he should state every thing which might 
influence the mind of the underwriter in forming or declining the con- 
tract. Ibid. 49. 
3. What will not constitute a waiver of the preliminary proof of loss, which 
the assured is bound by the policy to produce. Jbid. 53. xs 


4. Construction of a policy of insurance against loss by fire.. Ibid. 56. . 


JURISDICTION. 
1. The 11th section of the act of 1789, must be construed in connexion with 
and in conformity to the constitution of the United States. By this 
latter, the judicial power does not extend to private suits in which an 
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alien is party, unless a citizen be the adverse party ; and it is indispen- 
sable to aver the citizenship of the defendants, to show, on the record, 
the jurisdiction of the court. Jackson vs..Twentyman. 136. 


2. When the proceedings of a court of competent jurisdiction are brought 


before another court collaterally, they are by no means subject to all 
the exceptions which might be taken to them on adirect appeal.. The 
general and well settled rule of law in such cases is, that when the 
proceedings are collaterally drawn in question, and it appears on the 
face of them, that the subject matter was within the jurisdiction of the 
court, they are voidable only. The errors and irregularities of any suit 
are to be corrected by some direct proceeding, either before the same 
court to set.them aside, or in an appellate court. If there is a total 
want of jurisdiction, the proceedings are void, and a mere nullity, and 
confer no right, and afford no justification, and may be rejected when 
collaterally drawn in question. Thompson vs. Tolmie. 163. 


. The decision of this Court in Elliott vs. Piersol, (1 Peters, 340,) was 


was not.intended to decide any thing at variance with the principles 
established in this case. Jbid. 168. 


. When the jurisdiction of the court on the subject, under whose. authority 


lands have been sold, appears on the face of the proceedings ; its errors 
or mistakes, if any were committed, cannot be corrected or examined 
when brought up collaterally. Ibid. 169. 


. The value of the interest a guardian has in the minor’s estate, is not the 


value of the estate, but that of the office of guardian. This is of no pé+ 
cuniary value, except so far as it affords a compensation for labours and 
services; and in a controversy between persons claiming adversely as 
guardians, having no distinct interest of their own, it cannot be considered 
as amounting to a sufficient sum to authorise an appeal to the Court, from 
a circuit court of the district of Columbia. Ritchie vs. Mauro etal. 243. 


. This Court has frequently decided, that to sustain its jurisdiction in ap- 


peals and writs of error, it is not necessary to state, in terms, upon the 
record, that the constitution, or a law-of the United States was drawn 
in question. It is sufficient to bring the case within the provisions of 
the 25th section of the judicial act, if the record shows that the consti- 
tution or a law of the United States must have been misconstrued, or 
the decision could not have been made ; or that the constitutionality of 
a state law was questioned, and the decision was in favour of the party 
claiming under such law, Wilson et al. vs. The Black Bird Creek 
Marsh Company. 250. 


7. In an action for money had and received for the recovery of the amount 


of a deposit made in the bank of the commonwealth of Kentucky, aet- 
ing under an act of incorporation passed by the legislature of that state, 
the defendant pleaded to the jurisdiction, on the ground that the state 
of Kentucky alone was the proprietor of the stock of the bank; for which 
reason it was insisted that the suit was virtually against a sovereign state. 
The Court are of opinion that the quastion is no longer open here. The 
case of the United States Bank vs. The Planters Bank of Georgia, 9 
Wheaton, 904, was a much stronger case for the plaintiffs in error than 
the present ;- for there the state of Georgia was not only a proprietor, 
but a corporator. Here the state is not acorporator, since by the terms 
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of the act incorporating this bank, “ the president and directors” alone 
constitute the body corporate, the metaphysical person liable to suit. 
Hence by the law of the state itself, it is excluded from the character 
of a party in the sense of thislaw when speaking of a corporation. It 
may be added to the reasons which influenced the Court in their opin- 
ion, in the case of The Bank of the United States vs. The Planters 
Bank of Georgia, that if a state did exercise the powers in and over a 
bank, or impart to it its sovereign attributes, it would be hardly possible 
to distinguish the issue of the paper of such a bank, from a direct issue 
of bills of credit ; which violation of the constitution, no doubt, the state 
here intended to avoid. Bank of the Commonwealth of Kentucky 
vs. Wister etal. 324. 

8. The bills of a bank were, payable to an individual or bearer, and in the ac- 
tion upon the bills there was no averment of the citizenship of the per- 
son to whom the bills are payable, and they might therefore have been 
payable, in the first instance, to a party not competent to sue in thé 
courts of the United States. This Court has uniformly held that a note 
payable to bearer is payable to any body, and is not affected. by the dis- 
abilities of the nominal payee. Jbid. 326. 

9. Objections to the jurisdiction of this Court have been frequently made, 
on the ground that there was nothing apparent on the record to raise 
the question whether the court from which the case had been brought, 
had decided upon the constitutionality of a law, so that the case was 
within the provisions of the 25th section of the judiciary act of 1789. 
This has given occasion for a critical examination of the section, which 
has resulted in the adoption of certain principles of construction appli- 
cable to it. One of those principles is, that if the repugnancy of a 
statute of a state; to the constitution of the United States, was drawn 
into question, or if that question was applicable to the case, this Court 
has jurisdiction of the cause ; although the record should not in terms 
state a misconstruction of the constitution of the United States ; or that 
the repugnancy of the statute of the state, to any part of that constitu- 
tion, was drawn into question. _ Satterlee vs. Matthewson, 409. 

10: The power of this Court to revise the judgment of state tribunals, de- 
pends on the 25th section of the judiciary act. That section enacts 
‘< that a final judgment or decree in any suit in the highest court of law 
or equity of a state, in which a decision in the suit could be had,” 
where is drawn in question the validity of a statute, or of an authority 
exercised under any state, on the ground of their being repugnant to 
the constitution, treaties or laws of the United States, and the decision 
is in favour of their validity, “‘ may be re-examined, and reversed or 
affirmed in the Supreme Court of the United States.” Weston et al. 
vs. The City Council of Charleston. 463. 

11. The city council of Charleston, exercising an authority under the state 

. of South Carolina, enacted an ordinance, by which a tax was imposed 
on the six and seven per cent. stock of the United States ; and in the 
court of common pleas of the Charleston district, an application was 
made fora prohibition to restrain them from levying the tax, on the 
ground that the ordinance violated the constitution of the United States. 

The prohibition was granted, and the proceedings in the case were re- 
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moved to the constitutional court, the highest court of law of the state ; 
and if’ that court it was held that the ordinance did not violate the con- 
stitution of the United States, and a writ of error was prosecuted on 
this decision to this Court. Held, that the question decided by the 
constitutional court, was the very question on which the revising power 
of this Court is to be exercised. Jbid. 464. 
A writ of error to this Court may be prosecuted, where, by the judgment 
of the highest court of the state of South Carolina, a prohibition issued » 
in a state court, to prevent the levying of a tax which was ifuposed by, 
a law repugnant to the constitution of the United States, yas refused 
by the state courts on the ground that the law was not so reptignanit’ 2 
to the constitution. Jbid. 464. 
The term suit is certainly a very comprehensive one, and is understood 
to apply to any proceeding in a court of justice, in which an individual 
pursues that remedy in a court of justice which the law affords him. 
Ibid. 464. 
The words “ final judgment,” in the 25th section of the judiciary act, 
must be understood in the section under consideration as applying to 
all judgments and decrees which determine the particular cause; and 
it is not required that such judgments shall finally decide upon the 
rights which are litigated, that the same shall be within purview of the 
section. Ibid. 464. 


. A motion to dismiss a suit for want of jurisdiction, applies solely to cases 


where this Court has not jurisdiction of the cause; and not where the 
circuit court has exceeded its proper jurisdiction in the particular case. 
Canter vs. The American and Ocean Insurance Company. 554. 
By the law of Mississippi, the assignee of a chose in action may insti- 
tute a suit in his own name. When therefore an executor, having 
proved the will of his testator, in Kentucky, had assigned a promissory 
note due to the estate by a citizen of Mississippi; the suit was well 
brought by the assignee, without any probate of the will in that state. 
Harper vs. Butler. 23 

When there is no change of the parties to a suit, during its progress, a 
jurisdiction depending on the condition of the parties, is governed by 
that condition as it was at the commencement of the suit. Conolly et 
al. vs. Taylor. 565. 

If an alien should sue a.citizen, and should omit to state the character 
of the parties in the bill, though the Court could not exercise jurisdic- 
tion while the defect in the bill remained, yet it might, as is every day’s 
practice, be corrected at any time before the hearing, and the Court 
would not hesitate to decree in the cause. Ibid. 565. 

The suit was originally instituted by aliens and a citizen of the United 
States as complainants, against the defendants, citizens of the United 
States. In the progress of the cause, .and before the final hearing, the 
name of the citizen of the United States who was one of the plaintiffs, 
was struck out and he was made a defendant by the Court. It was 
held: The substantial parties, plaintiffs, those for whose benefit the 
decree is sought, are aliens, ahd the Court has original jurisdiction be- 
tween them and all the defendants. But they prevented the exercise 
of this jurisdiction by uniting with themselvés a person between whom 
and one of the defendants the Court could not take jurisdiction: strike 
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out his name as a complainant, and the impediment is*removed to the 
exercise of that original jurisdictionwhich the Court possessed between 
the alien parties, and all the citizendefendants. There is no objection, 
founded on convenience or law, to this course. Jbid. 565. 


KENTUCKY. 
The law of Kentucky relative to the liabilities of indorsers on promissory 
notes, and the mode of enforcing the same. The Bank of the United 
States vs. Weisiger. 331. 





LANDLORD AND TENANT. 


Every demise between landlord and tenant in respect to matters in which 
the patties are silent, may be fairly open to explanation by the general 
usage and custom ofthe country, or of the district where the land lies. 
Every person, under such circumstances, is supposed to be conusant of 
this custom, and to contract with a tacit reference to it.. Van JVess vs. 
Pacard. 148. 


wars ANA. 
. By the treaty of St Udefonso, made on the Ist of October 1800, Spain 
ceded Louisiana to France; and France, by the treaty of Paris, signed 
the 30th of April 1803, ceded it to the United States. Under this treaty 
the United States claimed the countries between the Iberville and the 
Perdido. Spain contended that. her cession to France comprehended 
only that territory which atahe time of the cession was denominated 
Louisiana, consisting of the island of New Orleans, and the country 
which had been originally ceded to her by France, west of the Missis- 
sippi. The land claimed by the plaintiffs in error, undera grant from 
the crown of Spain, made after the treaty of St Ildefonso, lies within 
the disputed territory ; "and this ease presents the question, to whom did 
the country between the Iberville and Perdido belong after the treaty of 
St Ildefonso? Had France and Spain agreed upon the boundaries of 
the retroceded territory, before Louisiana was acquired by the United 
States ; that agreement would Undoubtedly have ascertained its limits. 
Sut the declarations of Fragee, made ‘after parting with the province, 
cannot be admitted as conclusive. Im questions of this character, po- 
litical considerations have too much influence over the conduct of na- 
tions, to permit their declarations to decide the course of an indepen- 
dent government, in a matter vitally interesting to itself. Foster et al. 
vs. Neilson.» 806, 

2. If a Spanish grantee had obtained possession of the land in dispute so as 
to be the defendant, would a court of the United States maintain his 
title under a Spanish grant, made subsequent to the acquisition of Lou- 
isiana, singly onthe principle that the Spanish construction of the treaty 
of St Ildefonso was right, and the American construction wrong? Such 
a decision would subvert those principles which govern the relations 
between the legislature and judicial departments, and mark the limits 
ofeach. Ibid. 309. 

3. The sound construction of the 8th article of the treaty between the United 

States and Spain, of the 22d of February 1829, will not enable the 
Court to apply its provisions to the case of the plaintiff. Ibid. 314. 
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4. The article does not declare that all the grants made by his catholic ma- Sat 
jesty before the 24th of January 1318, shall be valid to the same extent ‘3 
as if the ceded territories had remained under his dominion. It does 
not say that those grants are hereby confirmed.- Had such been its lan- 
guage, it would have acted directly on the subject, and it would have 
repealed those acts of congress which were repugnant to it; but its lan- 
guage is that those grants shall be ratified and confirmed to the persons 
in possession, &c. By whom shall they be ratified and confirmed? This 
seems to be the language of contract; and if it is, the ratification and 
confirmation which are promised must be the act of the legislature. 
Until such act shall be passed, the Court is not at liberty to disregard 

the existing laws on the subject. Ibid. 314. 


LANDS AND LAND TITLES. 

1. The act of the legislature of Maryland, relative to a devise of the real 
estate of intestates in certain cases, in directing the commissioners 
when to give deeds to purchasers, has this general provision: that the 
commission and proceedings thereon shall be recited in the preamble 
of the deed. It certainly could not have been intended that the com- 
mission, and all the proceedings, should be set out in hac verba. If 
the substance of the proceedings is recited, it is sufficient. Thompson 
vs. Tolmie, 167. 

2. The law appears to be settled in the states, that courts will go far to sus- 
tain bona fide titles acquired under sales made by statutes regulating 
sales made by order of orphans’ courts. Where there has been a fair sale, 
the purchaser will not be bound to look beyond the decree, if the facts 
necessary to give the court jurisdiction appear on the face of the pro- 
ceedings. Ibid. 167. 

3. An entry was made in the land office of Kentucky, of one thousand acres, 
in the name of “ John Floyd’s heirs,” without naming the persons who 
were the heirs. Upon an objection to the validity of the entry, the 
court said: that substituting a legal description, which cannot be mis- 
understood, for the more definite description by the proper names of 
the persons who are the heirs, was not of such substantial importance 
as to Vitiate the transaction. Hunt vs. Wickliffe. 208. 

4. An entry was made “so as to join the settlements on the north east and 
south sides thereof, so as to run into the old military surveys which 
are legal.” The old military surveys formed together a parallelogram, 
and adjoined the lands intended to be described by the entry. It was 
objected that the limitation on the entry, * so as not to run into the old 
surveys which are legal,” rendered the whole entry so uncertain as to 
make it void. Ibid. 208. 

5. The rules, which are settled in Kentucky, would require’ that this entry, 
had the restriction respecting the military surveys been omitted, should 
be surveyed equally on the north east and south side of the settlement, 
the whole land to be included by rectangular lines. The old military 
survey must, therefore, be so contiguous to the settlement, as to stop 

one or two of those lines. A subsequent locator knows where to look 
for them, and the testimony in the cause informs us that he would en- 
counter no difficulty in finding them. ‘ We consider the last words 
‘ which are legal,’ merely as an affirmance that they are so, not as leav- 
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LANDS AND LAND TITLES. . 
ing it doubtful; and consequently that they make no change i in the en- 
try.” Ibid. 209. 

6. It is well settled, both in the court of Kentucky and in this Court, that 
a possession which ead bar an ejectment, is also a bar in equity. Ibid. 
212. 

7. Each of the parties held in possession, distinct parts of the land in contro- , 
versy. In this state of things it is well settled, that the party having 
the better right, is in constructive possession of all the land not occu- 
pied, in fact, by his adversary. Ibid. 212. 

8. Undoubtedly, the presumption is in favour of the validity of every grant 
issued in the forms prescribed by law ; and it is incumbent on him who 
controverts it to support his objections. The whole burthen of proof 
lies on him. But if his objections depend on facts, those facts must be 
submitted toa jury. If opposing testimony be produced, that testimony, 
also,’must be laid before the jury ; and the court may declare the law 
upon the fact, but cannof declare it on the testimony. Patterson’s 
lessee vs. Jenks. 227. 

9. In the nature of things, we perceive no reason why the grant of the land 
in controversy should be good for land.which it might lawfully pass ; 
and void as to that part of the tract for the granting of which the office 
had not been open. It is every day’s practice to make grants for lands 
which have in part been granted to others. It has never been sug¥)«» 
gested, that the whole grant is void, because a part of the land was not Ps 
grantable. Ibid. 235. Pg 

10. The principle, that a patent conveying lands lying partly within, and‘ wi 
partly without the territory retained by the Indians, was void as to #® 
much as lay within it, and valid for the residue, was settled by this} 
Court in the case of Danforth vs. Wear, 9 Wheaton, 673. This deci- 
sion was made on a patent depending on the statutes of North Carolina, 
which contain prohibitions at least as strong as those of Georgia. 
Ibid. 236. 

11. Under the statute of limitations of Tennessee, of seventeen hundred and 
ninety-seven, a possession of seven years is a protection only when 
held under a grant, or under valid mesne conveyances, or a paper title, 
which are legally or equitably connected with a grant ; and a void deed 
is not such a conveyance as that a possession under it will be protected 
by the statute of limitations. Lessee of Powell vs. Harman. 

12.. Louisiana. ; 

13. The lands north west of the river Ohio, between the rivers Scioto and 
Little Miami, lying west of Ludlow’s line, east of Roberts’s line and 
south of the Indian boundary, reserved by Virginia, in her deed of ces- 
sion to the United States of March 1784, for the satisfaction of the mi- 
litary bounties Virginia had promised, were not, prior to 1810, by any 
legislative acts of the government of the United States, withdrawn from 
appropriation under and by virtue of Virginia military land warrants. A 
patent issued on the 12th of October 1812, founded upon a military 
land warrant, for land within the reserved lands, is valid against a claim- 
arit of the same land, holding under a sale made by the United States. 
Reynolds vs. M’Arthur. 417. 

14. Proceedings for the sale of the real estate of an intestate, for the payment 
of debts, were commenced before the repeal of the act of the legislature 
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of Ohio, entitled «« A law for the settlement of intestates’ estates.” The 
administrators, notwithstanding the repeal, went on to sell the land, and 
appropriate the proceeds to thie discharge of the debts of the intestate. 
Held, that the sale was void. The Bank of Hamilton vs. Dudley’s 
heirs. 492. 


MARRIAGE SETTLEMENT. 


1. A marriage settlement provided that the trustees, after the death of the 





husband, should stand possessed of a bond executed to them by the 
husband, and of the sum of $37,038 to be received by them; upon 
trust to place out the same when it shall come into their hands, at in- 
terest, on freehold securities, or invest it, dr any part of it, in the pur- 
chase of stock of the United States of North America, or bank stock 
there, with the approbation of ‘the wife; and to call in and replace the 
same, and reinvest the same and the produce thereof, from time to time, 
upon or in such securities, or stock, with the approbation of the wife. 
English et al. vs. Foxall. 595. 


2. It is not an unreasonable interpretation to say, that the wife, who sur- 


vived the husband, was to have a controlling agency, within the limi- 
tation prescribed by the contract. She has not an arbitrary and unli- 
mited discretion. The investment is restricted to three objects : freehold 
securities, United States stock, or bank stock; and the trustees are not 
authorised to make any other investment. The trustees are bound to 
make the investment in any one of the funds mentioned, which the 
wife might request or direct. Ibid. 609. 


3. The husband by his will confirmed the marriage settlement, and he 





further declared, “ that if the sum of $37,038 secured to be paid to the 
trustees should at any time be found insufficient to raise and bring into 
the hands of the trustees the clear annual sum of $2,222.22, the an- 
nuity secured to be paid to his wife by the setilement, then the trustees 
of his will shall,‘from time to time, transfer to themselves, as trustees 
of the settlement, out of the residuum of his estate, such sum or sums 
of money as may, from time to time, be found necessary to make up 
any deficiency there may happen to be between the current amount of 
the interest and produce of the principal sum, and the amount of the 
annuity : so that, in no event, Jess than $2,222.22 shall be raised annu- 
ally for his wife, or for her benefit in the United States. Jbid. 610. 


4. The personal estate of the husband, exclusive of* the sum placed in the 


hands of the trustees of the annuity, was so invested as to produce six 
per centum per annum, and the direction of the wife to keep invested 
in six per cent. stock of the United States the $37,038, produced a 
deficiency in the annuity, which she claimed to have made up from the 
residuary estate. The wife has a right to claim this.deficiency to be so 
made up. Ibid. 610. . 


PARTIES. 


When there is no change of the parties to a suit, during its progress, a juris- 








diction depending on the condition of the parties is governed by that 
condition as it was at the commencement of the suit. Conolly vs. 
Taylor. 565. 
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. PARTNER AND PARTNERSHIP. P 
1. Third persons are not bound to inquire whether the partner with whom 

ey are contracting is acting on the partnership account, or for his in- 

dividual advantage. The interest of the partner in the joint stock of the 

concern, and his consequent authority to use the partnership name, 

; raises a presumption that the contract was made for joint account; 
which is sufficient to bind the firm, unless to the contrary be shown; 
and that the person with whom the partner deals had notice, or reason 
to believe that the former was acting on his separate account. Le Roy 
vs. Johnson. 198. 

2. Where in the articles of partnership no name of the firm was mentioned 
as agreed upon, and the concern went into operation under the articles, 
the books being kept, and the bills and accounts relating to their trans- 
actions being made out at their warehouse, in the name of “ Hoffman 
& Johnson ;” it cannot be questioned but that a name thus assumed, 
recognised, and publicly used, became the legitimate name and style of 
the firm ; not less so, than if it had been adopted by the articles of 
partnership. Ibid. 199. 

3. Where a bill of exchange was drawn by A., after the dissolution of his 
partnership with B., and the proceeds of the bill went to pay, and did 
pay, the partnership debts of A. & B., which A. on the dissolution of 
the firm had assumed to pay; the holder of the bill after its dishonour 
can have no claim on B. in consequence of the particular appropriation 
of the proceeds of the bill. Jbid. 199. 

4. It is admitted, that if one of the partners contracted with a third person, 

in the name of the firm after the dissolution, but that fact not made 

publie, or known by such third person, the law considers the contract 

I as being made with the firm, and on their credit. But if the partner 

deal with another in his individual name, and upon his sole responsibi- 

. lity, without even an allusion to the partnership, it was unimportant to 

| 

| 
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that other to know that the partnership was dissolved, since he was 
dealing, not with the firm, and upon their credit, but with the indivi- 
dual with whom he was acting, upon his own credit. Ibid. 200. 


PATENTS AND PATENT RIGHTS. 


1. It has not, and indeed it cannot be denied, that an inventor may aban- 
don his invention, and surrender or dedicate it to the public. This in- 
choate right, thus gone, cannot afterwards be resumed at his pleasure ; ] 
for when gifts are once made to the public in this way, they become 
absolute. The question which generally arises on trials is a question of 
fact, rather than of law ; whether the acts or acquiescence of the party, 
furnish, in the given case, satisfactory proof of an abandonment, or de- 
dication of the invention to the public. Pennock et al. vs. Dialogue. 16. 

2. It is obvious, that many of the provisions of our patent act, are deriyed 
from the principles and practice which have prevailed in the construc- 
tion of the law of England in relation to patents. Jbid. 18. 

3. Where English statutes, such for instance as the statute of frauds, and 
the statute of limitations, have been adopted into our own legislation ; 
the known and settled construction of those statutes by courts of law, 
has been considered as silently incorporated into the acts ; or has been 
received with all the weight of authority. This is not the case with 
the English statute of monopolies, which contains an exception, on 
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which the grants of patents for inventions have issued in that country. 
The language of that clause in the statute is not identical with the pa- 
tent law of the United States ; but the construction of it adopted by the 
English courts, and the principles and practice which have long regu- 
lated the grants of their patents, as they must have been known, and 
are tacitly referred to in some of the provisions of our own statute, af- 
ford materials to illustrate it. Ibid. 18. 

4, The true meaning of the words of the patent law, “ not known or used 
before the application ;” is, not known or used by the public, before the 
application. Jbid. 19. 

5. If an inventor should be permitted to hold back from the knowledge of 
the public the secrets of his invention; if he should, for a long period 
of years, retain the monopoly, and make and sell his invention publicly; 
and thus gather the whole profits of it, relying upon his superior skill 
and knowledge of the structure; and then, and then only, when the 
danger of competition should force him to procure the exclusive right, 
he should be allowed to take out a patent, and thus exclude the public 
from any further use, than what should be derived under it, during his 
fourteen years ; it would materially retard fhe progress of science and 
the useful arts ; and give a premium to those who should be least prompt 
to communicate their discoveries. Jbid. 19. 

6. If an invention is used by the public, with the consent of the inventor, at 
the time of his application for a patent; how can the Court say, that 
his case is neveitheless such as the act wasintended to protect? If such 
a public use is not a use within the meaning of the statute; how can 
the Court extract the case from its operation, and support a patent, 
when the suggestions of the patentee were not true ; and the conditions, 
on which alone the grant was authorised, do not exist? Jbid. 21. 

7. The true construction of the patent law is, that the first inventor cannot 
acquire a good title to a patent, if he suffers the thing invented to go 
into public use, or to be publicly sold for use, before he makes applica- 
tion fora patent. This voluntary act or acquiescence in the public sale 
or use, is an abandonment of his right ; or rather, creates a disability to 
comply with the terms aud conditions of the law; on which alone the 
secretary of state is authorised to grant him a patent. Ibid. 23. 


POSSESSION OF LANDS. 
Each of the parties held in possession distinct parts of the land in controversy. 
In this state of things it is well settled, that the party having the better 
right, is in constructive possession of all the land not occupied, in fact, 
by his adversary. Hunt vs. Wickliffe. 212. 


PRACTICE. 
1. Bills of exceptions. 
2. Re-argument. . 
3. Where the appellee had died after the commencement of the term, and 
the Court not knowing his decease had decided upon the case, after ar- 
gument, the Court ordered the deeree to be entered as of the first day 
of the term. The Bank of the United States vs. Weisiger. 481. 
4. Where an appeal from the circuit court to this Court was prayed by a 
number of the defendants, and one only executed the proper appeal 
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PRACTICE. 

bond, the objection to the proceeding ought to have been taken by way 
of preliminary motion to dismiss the appeal for irregularity, on account of 
the failure to give the proper appeal bond. Mandeville vs. Riggs. 490. 

2. The declaration purported to count upon sixty-eight bills of the bank of 
the commonwealth of Kentucky, and it appeared that one of the bills 
had been omitted to be described, so that the declaration made out a 
less sum than the writ claimed or the judgment gave. The defendants 
in error, plaintiffs below, moved for leave to cure the defect by enter- 
ing a remittitur of the amount of the bill so omitted and damages pro 
tanto. This Court thinks itself authorised to.make a precedent in fur- 
therdnce of justice, whereby a more convenient practice may be intro- 
duced, and to allow the party to enter his remittitur; but on payment of 
the costs of the writ, if error is prosecuted no further after such amend- 
ment made. Bank of the Commonwealth of Kentucky vs. Wister 
etal. 329. 


PROMISSORY NOTE. 


1. The notary public, after the note became due, called at the house of the 
indorser who resided in the city of Cincinnati, which he found shut up, 
and the door locked ; and on inquiry of the nearest resident, he was in-- 
formed that the indorser and family had left town on a visit; whether 
for a day, week, or month, he did not know nor did he inquire. He 
made use of no further diligence to ascertain where the indorser had 
gone, or whether he had left any person in town to attend to his busi- 
ness. He left a notice at the house of a person adjoining, with a re- 
quest to hand it to the indorser when he should return, Held, that 
this was sufficient diligence on the part of the holders of the note, to 
charge the indorser. Williams vs. The Bank of the United States. 
100. 

2. The general rule of law applicable to this subject, has long been settled; 
that to enable the holder of a bill of exchange or promissory note, to 
charge the indorser, it is incumbent on him to prove that timely notice 
of the dishonour of the bill, or of the non-payment of the note, was 
given to the indorser ; or if this could not be done, he must excuse the 
omission by showing that due diligence had been used to give such 
notice. Ibid. 101. 

3. If the parties reside in the same city or town, the indorser must be per- 
sonally notified of the dishonour of the bill or note; either verbally, or 
in writing; or a written notice must be left at his dwelling house or 
place of business. Either mode is sufficient, but one or other must be 
observed, unless it is prevented by the act of the party entitled to the 
notice. Ibid. 101. 

4. The holder of a bill or promissory note, in order to entitle himself to call 
upon the drawer or indorser, must give notice of its dishonour to the 
party whom he means to charge. But if, when the notice should be 
given, the party entitled to it should be absent from the state, and has 
left no known agent to receive it; if he abscond, or has no place of re- 
sidence which reasonable diligence used by the holder can enable him 
to discover, the law dispenses with the necessity of giving regular no- 
tice. Ibid. 102. 

5. Where the parties reside in the same city or town, the notice should be 
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PROMISSORY NOTE. 


given at the dwelling house, or place of business, and the duty of the 
holder does not require him to give the notice at any other place. 
Ibid. 102. ; 


6. C. the indorser of the note, at the time it fell due, lived in a house in 


Georgetown, except the lower front room, which was occupied sepa- 
rately, as-a store, by one of his sons. There was a separate entrance 
to the dwelling part of the house through an alley or passage, apart 
from the store, which led to the upper rooms, and back buildings, and 
yard of the house. The son of C. who occupied the store, had a dwell- 
ing house separate from the store. C. was at that time post master of 
Georgetown, and kept the post office in another part of the town; where 
he usually transacted his private business as well as that of his office. 
C. had no concern in his son’s store, but he was frequently about the 
door. Until he took charge of the post office, which was a year before 
the note fell due, written communications and notices for him were 
sometimes left at the store, and were carried by another of his sons, 
unless when he forgot it, to him. After C. took possession of the post 
office, if notices had been left at the store for C., the bearer of them 
would have been directed to take them to the post office ; or they would 
have been delivered to him by his son at the post office, if recollected, 
or if they had been seen when left at the store. The notary stated that 
he believed the notice of non-payment of the note was left at the store, 
because he thought that he had frequently notices to give to the de- 
fendant, and was in the habit of leaving them at the store, and he never 
had been in the dwelling house, or in the passage or alley. Held, that 
this notice was not sufficient of non-payment of the note, to charge C. 
with a liability to pay the note. The Bank of the United States vs. 
Corcoran. 121. 

7. If notice of the non-payment of a note, although left at an improper 
place, was nevertheless, in point of fact, received in due time by the 
indorser, and so proved, or could from the evidence in the cause be 
properly presumed by the jury ; it is sufficient in point of law to charge 
the indorser. Ibid. 132. 

8. The law in Kentucky is settled, as it is in Virginia and in this Court; 
that upon Virginia contracts by indorsement of promissory notes, every 
reasonable effort must be made to recover of the drawer by suit, before 
the assignee can have recourse against the assignor or indorser. The 
Bank of the United States vs. Weisiger. 347. 

9. It is upon the question, what constitutes such diligence, that all the dif- 
ficulties arise in suits upon these contracts. And certainly this Court 
cannot be called upon to carry the obligations imposed upon assignees 
on this point, further than the state courts have already extended them. 
Ibid. 348. 

10. What will be considered a sufficient compliance with the requisitions of 
the laws of Kentucky, imposing diligence in the prosecution of a suit 
against the drawer of a note, by the indorsee, in order to charge a prior 
indorser. Ibid. 348. 

11. The discharge of an insolvent under the statutes, is the most satisfactory 
evidence of insolvency. After such discharge, it is not required that 

process of execution shall be issued against the party, in order to con- 

form to the injunction of diligence. Jbid. 349. 
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12. The evidence in the case was, that the day when the note became due, 


the bank being the holder thereof, and it being payable there, after the 
usual banking hours were over it was delivered to a notary by the offi- 
cers of the bank, they informing him at the time that there were no funds 
there for the payment of the note. This was a sufficient proof of due 
demand of payment. The Bank of the United States vs. Carneal. 549, 


13. When a note is payable at a bank, it is not necessary to make any per- 


14. 


sonal demand upon the maker elsewhere. It is his duty to be at the 
bank within the usual hours of business to pay the same, and if he omits 
so to do, and a demand is there made of payment by the holder within 
those hours, and it is refused or neglected to be made, the holder is en- 
titled to maintain his action for such dishonour. Jbid. 549. 

It is difficult to lay down any universal rule as to what is due diligence 
in respect to notice to indorsers. Many cases must be decided upon 
their own particular circumstances, however desirable it may be, when 
practicable, to lay down a general rule. Ibid. 551. 


15. When notice is sent by the mail, it is sufficient to direct it to the town 


where the party resides, if it is a post town; if it is not, then to the post 
office or post town nearest to his residence, if known. But the rule, 
as to the nearest post office, is not of universal application ; for if the 
party is in the habit of receiving his letters at a more distant post office, 
or throught a more circuitous route, and the fact is known to the person 
sending notice, notice sent by the latter mode will be good. And where 


‘the party is in the habit of receiving his letters at various post offices, 


to suit his own convenience or business, it may be sufficient to send it 
toeither. Jbid. 551. 


16. A suggestion was made at the bar, that the letter to the indorser, stating 


17. 


the demand and dishonour of the note, is not sufficient, unless the party 
sending it also informs the indorser that he is looked to for payment. 


* But where such notice is sent by the holder, or by his order, it neces- 


sarily implies such a responsibility over. id. 552. 

Bills of exchange drawn in one state of the union, on persons living in 
another state, partake of the character of foreign bills, and ought to be so 
treated in the courts of the United States. Buckner vs. Finley. 586. 


RE-ARGUMENT. 


The Court refused to hear a re-argument upon a point decided in the case of 


Fullerton et al. vs. The Bank of the United States, 1 Peters, 612, that 
the act of the legislature of Ohio, relative to proceedings against parties 
to promissory notes, had been well adopted as a rule of practice in the 
courts of the United States for the state of Ohio. Williams vs. The 
Bank of the United States. 106. 


SLAVE. 


1. The act of the legislature of Maryland, passed in 1796, ch. 47, sec. 13, de- 
clares “ that all persons capable in law to make a valid will and testa- 
ment, may grant freedom to, and effect the manumission of any slave 
or slaves belonging to such person or persons, by his, her, or their last 
will and testament, and such manumission of any slave or slaves may 
be made to take effect at the death of the testator or testators, or at 
such other period as may be limited in such last will and testament; 
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"provided always, that no manumission by last will and testament shall 
be effectual to give freedom to any slave or slaves, if the same shall be 
to the prejudice of creditors, nor unless the said slave or slaves shall be 
under the age of forty-five years, and able to work and gain a suffi- 
cient maintenance and livelihood at the time the freedom given shall 
commence.” The time of freedom of the appellee in this case, com- 
menced when he was about eleven years old. Held, that his manu- 
mission by will was valid. Le Grand vs. Darnall. 664. 

2. The court of appeals of Maryland, has decided that a devise of property 
real or personal by a master to his slave, entitles the slave to his freedom 
by necessary implication. This Court entertains the same opinion. 
Ibid. 670. 





SPAIN. * 
1. Louisiana. 
2. Treaties. 


STATE LAWS. 

1. Where the question upon the construction of the statute of a state rela- 
tive to real property, has been settled by any judicial decision in the 
state where the land lies; this Court, upon the uniform principles 
adopted by it, would recognise that decision as a part of the local law. 
Gardner vs. Collins. 58. 

2. Construction of the law of descents of Rhode Island. Jbid. 58. 

3. The act of the legislature of Maryland, relative to a devise of the real 
estate of intestates in certain cases, in directing the commissioners 
when to give deeds to purchasers, has this general provision; that the 
commission and proceedings thereon shall be recited in the preamble 
of the deed. It certainly could not have been intended that the com-’ 
mission, and all the proceedings, should be set out in hae verba. If 
the substance of the proceedings is recited, it is sufficient. Thompson 
vs. Tolmie. 167. 

4. The law appears to be settled in the states, that courts will go far to sus- 
tain bona fide titles acquired under sales made by statutes regulating 
sales made by order of orphans’ courts. Where there has been a fair 
sale, the purchaser will not be bound to look beyond the decree, if the 
facts necessary to give the court jurisdiction appear on the face of the 
proceedings. Jbid. 167. ‘ 

5. The law of Kentucky authorises their courts of chancery to make decrees 
against absent defendants, on the publication of an order for two 
months successively in some paper authorised to make the publication, 
and on fixing it up at certain public places, prescribed by the act. 
This publication is considered as a constructive service of the process. 
The supreme court of Kentucky has decided that the publication must 
be continued for two calendar months. Hunt vs. Wickliffe. 214. 

6. Construction of the provisions of the treaties with the Indians, made by the 
state of Georgia relative to boundaries ; and of the acts of the legislature 
of that state, relative to grants of land within its territorial limits, and 
which were not within the Indian boundary line, as defined by the 
treaties and as recognized by those acts. Patterson’s lessee vs. 

Jenks, 229. 
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STATE LAWS. 
7. If the state of Georgia have construed their treaty with the Cherokee 


Indians, by any subsequent acts manifesting an understanding of it; 
this Court would not hesitate to adopt that construction. Jbid. 230. 


8. If the state of Georgia has practically settled the limits of Franklin 


county, such settlement ought to have been conclusive on the circuit 
court. Ibid. 232. 


9. Under the statute of limitations of Tennessee, of seventeen hundred 


10. 


11. 


12. 





and ninety-seven, a possession of seven years is a protection only when 


- held under a grant, or under valid mesne conveyances, or a paper title, 


which are legally or equitably connected with a grant; and a void deed 
is not such a conveyance as that a possession under it will be protected 
by the statute of limitations. Lessee of Powell vs. Harman. 241. 
This Court has frequently decided, that to sustain its jurisdiction in ap- 
peals and writs of error, it is not necessary to state, in terms, upon the 
record, that the constitution, or a law of the United States was drawn 
in question. It is sufficient to bring the case within the provisions of 
the 25th section of the judicial act, if the record shows that the consti- 
tution or a law of the United States must have been misconstrued, or 
the decision could not have been made; or that the constitutionality 
of a state law was questioned, and the decision was in favour of the 
party claiming under such law. illson vs. The Black Bird Creek 
Marsh Company: 250. 

The act of the assembly of the state of Delaware, by which the con- 
struction of the dam erected by the plaintiffs was authorised, shows 
plainly that this is one of those many creeks passing through a deep 
level marsh, adjoining the Delaware, up which the tide flows for some 
distance. The value of the property on its banks, must be enhanced 
by excluding the water from the marsh, and the health of the inhabi- 
tants probably improved. Measures calculated to produce these ob- 
jects, provided they do not come in collision with the powers of the 
general government, are, undoubtedly, within those which are reserved 
to the states. But the measure authorised by this act, stops a naviga- 
ble creek, and must be supposed to abridge the rights of those who have 
been accustomed to use it. But this abridgement, unless it comes in 
conflict with the constitution, or a law of the United States, is an affair 
between the government of Delaware and its citizens; of which this 
Court can take no cognizance. Ibid. 251. 

S. and M. held land in Luzerne county, Pennsylvania, in common under 
a Connecticut title. A division of the land was made between them, 
and S. became the tenant of M. of his part of the land thus set off in 
severalty, under a lease, to be terminated on a notice of one year. S. 
afterwards obtained a Pennsylvania title to the land leased to him by 
M. and on a trial in an ejectment for the land, brought by M. against 
S., the court of common pleas of Bradford county, Pennsylvania, held 
that S. having held the land as tenant of M., could not set up a title 
against his landlord. Upon a writ of error to the supreme court of Penn- 
sylvania in 1825, it was held that “ the relation between landlord and 
tenant could nqt exist between persons holding under a Connecticut ti- 
tle.” The legiglature of Pennsylvania, on the 8th of April 1826, passed 
an act declaring that “ the relation of landlord and tenant should exist 

and be held as fully and effectually between Connecticut settlers an’ 
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13. 


14. 


16. 


17. 


18. 





Pennsylvania claimants, as between citizens of the commonwealth.” 
The case came again before the supreme court of Pennsylvania, and 
the judgment of the court of common pleas of Bradford county in fa- 
vour of M. the landlord, was affirmed ; that court having decided that 
the act of assembly of the 8th of April 1826, was a constitutional act, 
and did not impair the validity of any contract. S. brought a writ of error 
to this Court, claiming that the act of the assembly of Pennsylvania of 
the 8th of April 1826, was unconstitutional. Held, that the act was 
constitutional. Satterlee vs. Matthewson. 380. 

Objections to the jurisdiction of this Court have been frequently made, 
on the ground that there was nothing apparent on the record to raise 
the question whether the court from which the case had been brought, 
had decided upon the constitutionality of a law, so that the case was 
within the provisions of the 25th section of the judiciary act of 1789. 
This has given occasion for a critical examination of the section, which 
has resulted in the adoption of certain principles of construction appli- 
cable to it. One of those principles is, that if the repugnancy of a 
statute of a state, to the constitution of the United States, was drawn 
into question, or if that question was applicable to the case, this Court 
has jurisdiction of the cause; although the record should not in terms 
state a misconstruction of the constitution of the United States; or that 
the refugnancy of the statute of the state, to any part of that constitu- 
tion, was drawn into question. Jbid. 409. 

There is nothing in the construction of the United States which forbids 
the legislature of a state to exercise judicial functions. Ibid. 413. 


. There is no part of the constitution of the United States which applies 


to a state law which divested rights vested by law in an individual, 
provided its effect be not to impair the obligation of acontract. Ibid. 
413. 

In the case of Fletcher vs. Peck, 6 Cranch, 87, it was stated by the 
Chief Justice, that it might well be doubted whether the nature of so- 
ciety’ and of government do not prescribe some limits to the legislative 
power, and he asks, ‘‘ if any be prescribed, where are they to be found, 
if the property of an individual fairly and honestly acquired, may be 
seized without compensation?’ It is no where intimated in that opi- 
nion, that a state statute which divests a vested right, is repugnant to 
the constitution of the United States. Ibid. 413. 

This Court can perceive no sufficient grounds for declaring that the le- 
gislature of Ohio might not repeal the law of that state by which the 
court of common pleas was authorised to direct, in a summary way, the 
sale of the lands of an intestate. ‘‘ Jurisdiction of all probate and tes- 
tamentary matters’? may be completely exercised without possessing 
the power to order the sale of the lands of an intestate. Such jurisdic- 
tion does not appear to be identical with that power, or to comprehend 
it. The Bank of Hamilton vs. Dudley’s heirs. 524. 

The occupant claimant law of Ohio, which declares that an occupying 
claimant shall not be turned out of possession until he shall be paid for 
lasting and valuable improvements made by him, and directs the court 
in a suit at law, to appoint commissioners to value the same ; is repug- 
naut to the seventh amendment of the constitution of the United States, 


Vou. IL.—4 R 





730 





INDEX. 


STATE LAWS. 


19. 


20. 


21. 


23. 


which declares that “in suits at common law, where the value in con- 
troversy shall exceed twenty dollars, the right of trial by jury shall be 
preserved.” The compensation for improvements is a suit at common 
law, and must be submitted to a jury. Ibid. 525. 

Admitting that the legislature of Ohio can give an occupant claimant a 
right to the value of his improvements, and authorise him to retain 
possession of the land he has improved, until he shall have received 
that value ; and assuming that they may annex conditions to the change 
of possession, which, so far as they are constitutional, must be respect- 
ed in all courts; still, the legislature cannot change radically the mode 
of proceeding prescribed for the courts of the United States, or direct 
those courts in a trial at common Jaw to appoint commissioners for the 
decision of questions which a court of common law must submit. to a 
jury. Ibid. 526. 

The inability of the courts of the United States to proceed in suits at 
common law, in the mode prescribed by the occupant law of Ohio, does 
not deprive the occupant of the benefit intended him. The modes of 
proceeding which belong to courts of chancery, are adapted to the exe- 
cution of the law; and to the equity side of the court he may apply for 
relief. Sitting in chancery it can appoint commissioners to estimate 
improvements, as well as rents and profits, and can emoin the execution 
of the judgment at law, until its decree shall be complied with. If any 
part of the act be unconstitutional, the provisions of that part may be 
disregarded ; while full effect will be given to such as are not repugnant 
to the constitution of the state, or the ordinance of 1787. The question 
whether any of its provisions be of this description, will properly arise 
in the suit brought to carry them into effect. Ibid. 526. 

The act of the legislature of Maryland, passed in 1796, ch. 47, sec. 13, 
declares “ that all persons capable in law to make a valid will and testa- 
ment, may grant freedom to, and effect the manumission of any slave 
or slaves belonging to such person or persons, by his, her, or their last 
will and testament, and such manumission of any slave or slaves may 
be made to take effect at the death of the testator or testators, or at 
such other period as may be limited in such last will and testament; 
provided always, that no manumission by last will and testament shall 
be effectual to give freedom to any slave or slaves, if the same shall be 
to the prejudice of creditors, nor unless the said slave or slaves shall be 
under the age of forty-five years, and able to work and gain a suffi- 
cient maintenance and livelihood at the time the freedom given shall 
commence.” The time of freedom of the appellee in this case, com- 
menced when he was about eleven yearsold. Held, that his manumis- 
sion by will was valid. Le Grand vs. Darnall. 664. & 


. The court of appeals of Maryland, has decided that a devise of property 


real or personal by a master to his slave, entitles the slave to his free- 
dom by necessary implication. This Court entertains the same opin- 
ion. Ibid. 670. 

This being a suit upon a local statute, giving a particular remedy, in the 
nature of a foreign attachment, against garnishees, who possess goods, 
effects, or credits of the principal debtor; the decisions which have 
been made on the construction of that statute by the state court of Mas- 
sachusetts, are entitled to great respect; and ought, in conformity to 
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the uniform practice of this Court, to govern its decisions, Beach vs. 
Viles. 678. 

24, Where under a voluntary assignment of an insolvent debtor, the pro- 
ceeds of all the property received by the assignees under the assign- 
ment are insufficient to pay the amount of the just debts and dividends 
due to the assignees ; the established doctrine in Massachusetts is, that 
the assignees cannot be holden as trustees of the debtor, to the credi- 
tor who is the plaintiff in an attachment, so as to be chargeable to him 
in the suit. Even if the assignment were held to be constructively 
fraudulent in point of law, they would be entitled to retain their own 
bona fide debts; for as to those, they stand upon equal grounds with ' 
any other creditors. This is understood to be the clear result of the 
cases decided in Massachusetts. Jbid. 678. 

25. The act of the legislature of Maryland of 1793, incorporating the bank 
of Columbia, one of the sections of which gives to the bank a summary 
proceeding against debtors to the bank, did not intend to interfgre with 
any legal defence against the claim of the bank the party might have. 
It does not prescribe the nature of that defence, or deprive him of any 
which might have been used, had the action been commenced in the 
usual way. The Bank of Columbia vs. Sweeney. 671. 

26. J.J. died in New Hampshire, seised of real estate in Rhode Island, 
having devised the same to his daughter, an infant. His executrix 
proved the will in New Hampshire, and obtained a license from a pro- 
bate court, in that state, to sell the real estate of the testator for the 
payment of debts. She sold the real estate in Rhode Island for that 
purpose, and conveyed the same by deed ; giving a bond to procure a 
confirmation of the conveyance by the legislature of Rhode Island. 
The proceeds of the sale were appropriated to pay the debts of the in- 
testate. Held, that the act of the legislature of Rhode Island, which 
confirmed the title of the purchasers, was valid. The legislative and judi- 
cial authority of New Hampshire were bounded by the territory of that 
state, and could not be rightfully exercised to pass estates lying in another 
state. The sale of real estate in Rhode Island, by an executrix, under 
a license granted by a court of probate of New Hampshire, was void ; 
and a deed executed by her of the estate was, proprio vigore, inopera- 
tive to pass any title of the testator to any lands described therein. 
Wilkinson vs. Leland etal. 655. 

27. By the laws of Rhode Island, the probate of a will, in the proper pro- 
bate court, is understood to be an indispensable preliminary to establish 
the right of the devisee, and then his title relates back to the death of 
the testator. Jbid. 655. 


STATUTE OF FRAUDS. 

1. In cases not absolutely closed by authority, this Court has always ex- 

pressed a strong inclination not to extend the operation of the statute 

of frauds so as to embrace original and distinct promises, made by dif- 

rent persons at the same time upon the same general consideration. 
Townsley vs. Sumrall. 182. 

2. If A. says to B., pay so much money to C. and I will repay it to you, it 

is an original independent promise; and if the money is paid upon the 
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STATUTE OF FRAUDS. sl 
faith of it, it has been always deemed an obligatory contract, even 
ia : though it be by parol; because there is an original consideration moving , 
between the immediate parties to the contract. Jbid. 182. 


SUPREME COURT OF THE UNITED STATES. 

1. The city council of Charleston, exercising an authority under the state T 

of South Carolina, enacted an ordinance, by which a tax was imposed 

on the six and seven per cent. stock of the United States; and in the 

court of common pleas of the Charleston district, an application was 

made for a prohibition to restrain them from levying the tax, on the T 

ground that the ordinance violated the constitution of the United 

States. The prohibition was granted, and the proceedings in the case 

were removed to the constitutional court, the highest court of law of 

the state ; and in that court it was held that the ordinance did not vio- 

late the constitution of the United States, and a writ of error was pro- 

, secuted on this decision to this Court. Held, that the question decided 

by the constitutional court, was the very question on which the revis- 

ing power of this Court is to be exercised. Weston et al. vs. The City 
Council of Charleston. 464. 

2. The power of this Court to revise the judgments of state tribunals, de- 
pends on the 25th section of the judiciary act. That section enacts 
‘* that a final judgment or decree in any suit in the highest court of law 
or equity of a state, in which a decision in the suit could be had,” 
where is drawn in question the validity of a statute, or of an authority 
exercised under any state, on the ground of their being repugnant to 
the constitution, treaties or laws of the United States, and the decision 
is in favour of their validity, ** may be re-examined, and reversed or af- 
firmed in the Supreme Court of the United States.” Ibid. 463. 

3. A writ of error to this Court may be prosecuted where by the judgment 
of the highest court of the state of South Carolina a prohibition, issued 
in a state court, to prevent the levying of a tax which was imposed bya 
law repugnant to the constitution of the United States, was refused on 
the ground that the law was not so repugnant to the constitution. 
Ibid. 464. 

4. The term suit is certainly a very comprehensive one, and is understood 
to apply to any proceeding in a court of justice, in which an individual 
pursues that remedy in a court of justice which the law affords him. 
Ibid. 464. 

5. The words “final judgment,” in the 25th section of the judiciary act, 
must be understood in the section under consideration as applying to 
all judgments and decrees which determine the particular cause ; and it 
is not required that such judgments shall finally decide upon the rights 
which are litigated, that the same shall be within purview of the sec- 
tion. Ibid. 464. 

6. The judicial department of every government is the rightful expositor of 
its laws, and emphatically of its supreme law. Ifin a case depending 
before any court a legislative act shall conflict with the constitution, it 
is admitted that the court must exercise its judgment on both, and that 

the constitution must control the act. The court must determine whe- 
ther a repugnancy does, or does not exist, and in making this determi- 
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SUPREME COURT OF THE UNITED STATES. 
nation must construe both instruments. That its construction of the 
one is authority, while its construction of the other is to be disregarded, 
is a Proposition for which this Court can perceive no reason. The 
Bank of Hamilton vs. Dudley’s heirs, 524. 


TENNESSEE. 
Construction of the statute of limitations of Tennessee, relative to possession 
of lands. Lessee of Powell vs. Harman. 241. 


TREATIES. 

1. A treaty is in its nature a contract between two nations, not a legislative 
act. It does not generally effect of itself the object to be accomplished, 
especially so far as its operation is infra-territorial ; but is carried into 
execution by the sovereign power of the respective parties to the instru- 
ment. Foster et al. vs. Wilson. 314. 

2. In the United States a different principle is established. Our constitu-, 
tion declares a treaty to be the law of the land. It is consequently to 
be regarded in courts of justice as equivalent to an act of the legislature, 
whenever it operates of itself without the aid of any legislative provision. 
But when the terms of the stipulation import a contract, when either of 
the parties engage to perform a particular act, the treaty addresses 
itself to the political, not the judicial department; and the legislature 
must execute the contract before it can become a rule for the Court. 
Ibid. 314. 

3. Louisiana. 


THE UNITED STATES. 


For all national purposes embraced by the federal constitution, the states 
and the citizens thereof are one, united under the same sovereign au- 
thority, and governed by the same laws. In all other respects, the 
states are necessarily foreign and independent of each other. Buckner 
vs. Finley. 590. 


USURY. 

1. The branch bank of the United States, at Lexington, Kentucky, discount- 
ed a promissory note, reserving interest thereon, at the rate of six per 
centum per annum; it being agreed that the owner of the note should 
receive the proceeds of the discount in notes of the Bank of Kentucky, 
at their nominal value, although the same were at the time of no greater 
current value than fifty-four per cent. of the said nominal value. Held, 
that the contract was usurious, and void; and that the bank could not 
recover of any of the parties to the discounted note. The Bank of 
the United States vs. Owens. 327. 

2. A fraud upon a statute is a violation of the statute. Ibid. 536. 

3. A profit made, or loss imposed on the necessities of the borrower, what- 
ever form, shape, or disguise it may assume, where the treaty is for a 

loan, and the capital is to be returned at all events, has always been 
adjudged to be so much profit taken upon a loan, and to be a violation 
of those laws which limit the lender to a specific rate of interest. 
According to this principle, the lender in this case has taken forty-six 
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per cent. for three years, or at the rate of about fifteen per cent. per 


annum above his prescribed interest. This is contrary to the provisions . 


of the charter of the bank of the United States, and agatmst law. Ibid. 
537... 

4. Reserving interest as discount, is the same as taking the same; since it 
cannot be permitted by law to stipulate for the receipt or reservation of 
that which it is not permitted to receive. In those instances in which 
courts are called upon to inflict penalties upon the lénder, whether in a 
civil or criminal form of action, it is necessarily otherwise ; for there the 
actual receipt is generally necessary to consummate the offence. But 
where the restrictive policy of a law alone is in contemplation, we hold 
it to be an universal rule, that it is unlawful to contract to do that which 
it is unlawful todo. Ibid. 538. 

5. The charter of the bank of the United States forbids the taking of a greater 
rate of interest than six per centum, but it does not declare a contract 
on which a greater interest has been taken or reserved, to be void, 
Such a contract is void upon general principles. Courts of justice are 
instituted to carry into effect the laws of a country, and they cannot 
become auxiliary to the violation of those laws. There can be no civil 
right where there can be no legal remedy; and there can be no legal 
remedy for that which is itself illegal. Ibid. 538. 


WASTE. 

1. Action on the case against the defendant for waste, committed by him 
while tenant of the plaintiff, the owner of the reversionary interest, by 
pulling down and removing from the demised premises, a dwelling 
house erected thereon, and attached to the freehold. The question 
raised in the case was, what fixtures erected by the tenant during his 
term are movable by him. The general rule of the common law un- 
doubtedly is, that whatever is once annexed to the freehold becomes 
part of it, and cannot be afterwards removed, except by him who is 
entitled to the inheritance. This rule, however, never was inflexible, 
and without exceptions. It was construed most strictly between exe- 
cutor and heir, in favour of the latter; and more liberally between 
tenant for life and in tail, and remainder-man or reversioner, in favour 
of the former; and tenant, in favour of the tenant. A more extensive 
exception to the rule has been of fixtures erected for the purposes of 
trade. Fixtures which were erected to carry on trade and manufac- 
tures, were from an early period of the law allowed to be removed by 
the tenant, during his term; and were deemed personalty for many 
other purposes. Jbid. 143. 

2. It might deserve consideration, whether, if the rule of the common law 
of England which prohibits the removal of fixtures erected by the tenant 
for agricultural purposes, were not previously adopted in a state by 
some authoritative practice or adjudication; it ought to be assumed by 
this Court, as a part of the jurisprudence of such state, upon the mere 
footing of its existence in the commonlaw. Jbid. 145. 

3. The question whether fixtures erected for the purposes of trade, are or 
are not removable by the tenant, does not depend upon the form or 
size of the building; whether it has a brick foundation or not, or is one 
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‘ _. or two stories high, or has a brick or other chimney. ‘The sole ques- 7 
tion is, whether it is designed for the purposes of trade or not. Ibid. 

146. 

4. If the house were built principally for a dwelling house for the family, 3 
independently of carrying on a trade, then it would doubtless be deem- 
ed a fixture falling under the general rule, and irremovable. — But if the 
residence of the family were merely an accessary for the more benefi- 
cial exercise of the trade, and with a view to superior accommodation 
in this particular, then it is within the exception. Ibid. 147. 
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THE END. 
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